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STATEMENT OF QUESTIONS PRESENTED 


REFERENCE TO RULINGS 


STATEMENT OF THE CaSE 


STATEMENT OF Facts 


A. Middle States Association of Colleges and Sec- 
ondary Schools, Inc. ...--.-+++++2++teeeteeeee 


1. 


Middle States is a nonprofit, educational, vol- 
untary association 


. The scope of Middle States’ activities does not 


include evaluation and accreditation of profit- 
making corporations engaged in higher educa- 


. The nature of a Middle States evaluation pre- 
cludes evaluation and accreditation of profit- 
making corporations engaged in higher edu- 
cation 


. To apply the present process of evaluation and 


accreditation to profit-making corporations en- 
gaged in higher education is impossible and 
would irreparably damage that process 


B. Marjorie Webster Junior College, Ince. ....----- 


1. 


Marjorie Webster has successfully operated a 
junior college for women since at least 1947 .. 


- Webster’s activities have not been restrained 


by Middle States 


- Webster’s recruitment of students has not been 


restrained by lack of regional accreditation 
but has been hampered by the inadequacy of 
its recruitment program and other factors un- 
related to accreditation 
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. Webster is operated and administered prin- 
cipally for the economic benefit of the Webster 
family 

_ The ability of Webster students to transfer 
their credits to senior institutions has greatly 
increased—not decreased—in recent years ... 


6. Webster has never applied for Federal funds 
and has a policy against accepting such funds 


_ No Conspiracy Exists to Restrain the Trade of 

Webster 
1. Middle States has at no time been concerned 
with competition from proprietary institutions 
and never has conspired to restrain their trade 


2. Higher Education is a cooperative endeavor, 
and Middle States is a manifestation of the co- 
operative, self-help aspect of higher education 


. Higher Education does not constitute the sale 


of services to students 


ARGUMEST 


I. Webster’s Failure to Demonstrate Irreparable 
Harm Precludes Injunctive Relief in This Case 


II. The Sherman Act Is Not Applicable .....-.--- 


A. Congress did not intend the Sherman Act to 
regulate higher education 
1. The Supreme Court, fulfilling Congres- 
sional intent, has confined the Sherman 
Act to commercial activity 
2. The manifest intent of Congress is 
clearly inconsistent with application of 
the Sherman Act to higher education .. 
B. The District Court erred in its holding that 
higher education constitutes trade or com- 
merce 


1. The controlling definition of ‘*trade’’ ex- 
eludes higher edneation 
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2. Higher education is not a commercial 
activity 


'. The competitive standards embodied in the 


Sherman Act are irrelevant to higher edu- 


. The reach of the Sherman Act is consonant 


with the reach of the restraint of trade doc- 
trine at common law 


1. The Sherman Act was intended to cod- 
ify the common law on restraint of trade 


2. The common law test was the standard 
on which the 4/4 case was decided by 
this Cireuit 


. Neither common law restraint of trade con- 


cepts nor the Sherman Act has ever been 
applied to higher education 


. Because the 13/4 decision brought only the 


business-like aspects of the practice of medi- 
cine within the regulatory scope of the Sher- 
man Act, the Trial Court’s dependence on 
it WAS ETTONCOUS .......- 2 eee eee eee tees 


_ No Combination or Conspiracy in Restraint of 
Trade Exists 


A. 


B. 


The Trial Court erred in finding a combina- 
tion or conspiracy in the random behavior of 
isolated members of Middle States ......-- 


Webster’s ‘‘trade*’ has not been restrained 


The Failure of Webster to Establish That 
Middle States Has Monopoly Power Over 
Higher Education in the District, and That 
Membership Is for It an Economic Necessity, 
Precludes Relief Under the Common Law .... 


. The Trial Court Erred in Upholding Webster’s 
Constitutional Claim 


A. 


Constitutional restraints are applicable only 
if the very discriminatory act complained of 
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Coxcivsion 
Appexpts (Statutes Involved) 
INDEX OF AUTHORITIES 


Cases: 


Allied Stores of Ohio, Inc. v. Bowers, 358 U.S. 522 


U.S. 519 (1943) 22... eee eee ee cee seers 
* Apex Hosiery Co. v. Leader, 310 U.S. 469 (1940). .: 


* 4tlantic Cleaners & Dyers, Inc. v. United States, 

TS. 427 (1932) ... 2-22 eee ce ee nw wee eee ee eens 40, 41 

Automatic Radio Mfg. Co. v. Ford Motor Co., 272 F. 
Supp. 7H (D. Mass. 1967), aff'd. 390 F. 2d 113 (1st 
Cir. 1968), cert. denied, 391 U.S. 914 (1968) 

Arin v. Verta, 106 A. 2d 145 (D.C. App. 1954) 

Beard v. Board of Education, 81 Utah 51, 16 P. 2d 900 
(1932) 

Board of 
States, 246 U.S. 231 (1918) 

Browns +. Mitchell, 409 F. 24.593 (10th Cir. 1969) ... 

Burton +. Wilmington Parking Authority, 365 U.S. 


¥. Wilson, 32 Ex. D. 108 (1877) 

Clune v. Publishers’ Association of New York City. 
214 F. Supp. 520 (S.D.N.Y. 1963), @ ff'd., 214 F. 2d 
242 (2d Cir. 1962 

Cornell University v. Messing Rakeries, 128 N.Y.S. 
24 280 (App. Div. 1955), aff’d., 309 N.Y. 722, 128 
N.E. 2d 421 (1955) 

© Casen or authorities chiefly relied upon are marked by anterixks, 


Index Continued 


Craft v. McConoughy, 79 Wl. 346 (1875) 

Delaware Valley Marine Supply Co. v. American To- 
bacco Co., 297 F. 2d 199 (8rd Cir. 1961), cert. 
denied, 369 U.S. 839 (1962) 

*Eastern Railroad Presidents Conference v. 
Motor Freight, Inc., 365 U.S. 127 (1961) 

Evans v. Newton, 382 U.S. 296 (1966) 

*Falcone v. Middlesex County Medical Society, 34 N.J. 
582, 170 A. 2d 791 (1961) 

*FTC y. Raladam Co., 283 U.S. 643 (1931) 

*FTC v. Sinclair Refining Co., 261 U.S. 463 (1923) ... 

Greene v. Howard University. 412 F. 2d 1128 (D.C. 
Cir. 1969) 

*Grossner v. Trustees of Columbia University. 287 F. 
Supp. 535 (S.D.N.Y. 1968) 

Hoffman v. Brooks. 6 Ohio Dee. Reprint 1215 (18$4). 

Hooker v. Vandewater, 4 Denio 349 (N.Y. 1848) .... 

Hurwitz v. Directors Guild of America, 364 F. 2d 
67 (2nd Cir. 1966) 

Independent Iron Works, Inc. v. U.S. Steel Corp., 322 
F. 2d 656 (9th Cir. 1963), cert. denied. 375 US. 
922 (1963) 

*Klor’s, Inc, v. Broadway-Hale Stores. Inc.. 
207 (1959) 

Marjorie Webster Junior College, Inc. v. Middle 
States Association of Colleges and Secondary 
Schools, Inc., 302 F. Supp. 459 (D.D.C. 1969) 

2, 4.5, 6, 27, 30, 49, 50 

Marsh v. Alabama, 326 U.S. 501 (1946) 62 

Marston v. Ann Arbor Property Managers -Ass’n.. 
1969 CCH Trade Cases, § 72,862 (E.D. Mich. July 
25, 1969) 3 

Morris Raum Coal Co. v. Barclay Coal Co.. 68 Pa. St. 

178 (1871) 
*North Dakota v. North Central Association, 99 F. 2d 
697 (7th Cir. 1938) 

Northern Pacific Ry. Co. v. United States, 356 U.S. 1 

(1958) 43 
*The Nymph (C.C.), 1 Sumn. 516, 18 Fed. Cas. 506 
(No. 10388, 1834) 40, 41, 42 


*Casex or authorities chietly relied upon are marked by asterisks. 


Index Continued 


Page 


*Orbo Theatre Corp. v. Loew’s, Inc., 156 F. Supp. 770 
(D.D.C. 1958), aff'd. per curiam, 261 F. 2d 380 
(D.C. Cir. 1958), cert. denied, 359 U.S. 943 (1959) 

51, 52, 53 

*Parsons College, Inc. v. North Central Association, 
271 F. Supp. 65 (N.D. Ill. 1967) 60 

People v. North River Sugar Refining Co.. 3 N.Y. 
Supp. 401, (Cir. Ct. 1889), aff’d.. 7 N.Y. Supp. 406 
(Sup. Ct. 1889), aff’d., 121 N.Y. 582, 24 N.E. 834 
(1890) 

*Powe v. Miles, 407 F. 2d 7: 

Public Utilities Comm'n. Vv. 

(1952) 

Railway Express Agency V. - 
(1949) 

Richardson v. Buhl, 77 Mich. 6 45 

Salt Co. v. Guthrie, 35 Ohio St. 666 (1880) 46 

*Salter v. New York State Psychological Ass’n.. 
N.Y. 2d 100, 198 N.E. 2d 250 (1964) 

*Standard Oil Co. v. United States, 221 U.S. 1 (1911) 

Stanton v. Allen, 5 Denio 434 (N.Y. 1848) 

*Story Parchment Co. v. Paterson Parchment Paper 
Co., 282 U.S. 555 (1931) 

Terry v. Adams, 345 U.S. 461 (1953) 

°Theatre Enterprises, Inc. v. Paramount Film Distrib- 
uting Corp., 346 U.S. 537 (1954) 

Tigner v. Texas, 310 US. 141 (1940) 

Trustees of Dartmouth College v. Woodward, 17 US. 
(4 Wheat) 518 (1819) 

*United States v. American Medical Association, 110 
F. 2a 703 (D.C. Cir. 1940), cert. denied, 310 U.S. 
644 (1940) 

*United States v. 

F. 2d 233 (D.C. 
(1943) 

United States ex rel. Chicago Rusiness College v. 
Payne, 20 App. D.C. 606 (1902) 

United States ex rel. Robinson v. Bar Ass’n. of the 
District of Columbia, 91 App. D.C. 5, 197 F. 2d 408 
(1952) 

*United States v. National 
Boards, 329 U.S. 485 (1950) 


— 


*Cuses or authorities chictly relied upon are marked by asterisks. 


Index Continued 


STATUTES: 


Page 


Higher Education Act of 1965, § 304(a), 20 U.S.C. 
$1054 (1965) 

Higher Education Amendments of 1968, § 294(3), 
90 U.S.C. §§ 435, 461(b), 491, 1141(j), 1201 (1968) 


7, 62 
National Defense Education Act, §§ 101, 102, 20 U.S.C. 

$$ 401, 402 (1958) 37 
Sherman Act, §$ 1, 3, 15 U.S.C. §$1, 3, (1890) 33, 41 
29 D.C. Code §§ 401-420, 601-606 ...........------- 15, 16 
31 D.C. Code § 120 16 


OTHER: 


Cort, Ixtropuction To Locic (3d ed. 1968) 39 
Goheen, The Human Nature of a University, Untver- 
sity: A Princeton QuarTERLy, No. 42, Fall, 1969.. 42 
Jounson, Dictionary or THE ExxeusH Lancvace (7th 
ed., 1785) 
Note, The Medical Profession and the Sherman Act. 
8 Gro. Wasu. L. Rev. 1034 (1940) 
“REPORT OF THE ATTORNEY GENERAL'S NATIONAL CoMMIT- 
TEE TO Stupy THE Antitr¢st Laws (1955) 
1 Tovumrx, Antitrust Laws (1949) 


© Canon or authoritios chicfly relied upon are marked by asterisks. 


IN THE 


United States Court of Appeals 


For tHe District or CotumBia Crecvuir 
No. 23351 


Magsorte WEBSTER JuNion Cotxece, Ixc., Appellee, 
v. 


Mupte States ASSOCIATION OF COLLEGES AND SECONDABY 
Scuoots, Inc., Appellant. 


On Appeal From the Judgment of the United States District 
Court for the District of Columbia 


BRIEF FOR APPELLANT 


STATEMENT OF QUESTIONS PRESENTED 


1. Whether higher education, including the evaluation 
and accreditation of institutions of higher education by a 
voluntary association of nonprofit and public colleges and 
universities, is ‘‘trade or commerce’ within the meaning 
of section 3 of the Sherman Act? 


2. Whether, merely by virtue of its organization as an 
association, Middle States constitutes a conspiracy or com- 
bination in violation of the Sherman Act where Middle 
States has no intention or capacity to restrain the trade 
of Webster and has exercised no coercive power to cur- 
tail Webster's operations? 
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3. Whether a restraint of trade can be shown when 
Webster’s profits have steadily inereased, when its student 
body has doubled in size in the last 10 years, and when the 
very recent decline in its applications for admission closely 
parallels the decline experienced by every other women’s 
college in the District of Columbia, all members of Middle 
States? 


ther Constitutional restraints are applicable 
where neither the Federal Government nor the District 
of Columbia Government participated in any way in 
Middle States’ action with regard to Webster? 

5. Whether the distinction made by Middle States be- 
tween nonprofit colleges and universities as against for- 
profit corporations engaged in higher education, which is 
embodied in the nonprofit eligibility criterion, constitutes 
an unreasonable restraint of trade or is so capricious as to 
be an invidious discrimination repugnant to the Equal 
Protection Clause, where Middle States has developed its 


evaluation and accreditation process in the specific con- 
text of the nonprofit institution and the work of Middle 
States is dependent on a commonly held eleemosynary con- 
cept of higher education? 


6. Whether Webster, which has enjoyed a 200% increase 
in its profits from 1961 to 1967 and has suffered no tangible 
damage attributable to Middle States, is entitled to a per- 
manent mandatory injunction requiring Middle States to 
change completely its manner of conducting its affairs, 
with irreparable injury to Middle States? 


This case has not been before this Court previously. 


REFERENCE TO RULINGS 


Reference is made to the Opinion, Findings of Fact and 
Conclusions of Law made by the United States District 
Court, Hon. John Lewis Smith, Jr. presiding, on July 23, 
1966. Marjorie Webster Jr. College, Inc. v. Middle States 
Association of Colleges and Secondary Schools, Inc., 302 
F. Supp. 459 (D.D.C. 1969). 
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STATEMENT OF THE CASE 


Plaintiff-Appellee Majorie Webster Junior College, Inc. 
(Webster) is a for-profit, business corporation in the Dis- 
trict of Columbia. It is owned and controlled by the mem- 
bers of one family, who hold most of the administrative 
and corporate offices in the corporation and who are its 
sole stockholders. Established in 1920 as a school of 
physical education and expression, Webster was incorpo- 
rated in 1947 as a junior college for women. It has suc- 
cessfully operated a junior college to the present without 
evaluation and accreditation by Defendant-Appellant 
Middle States Association of Colleges and Secondary 
Schools, Ine. (Middle States). 

Middle States was incorporated as a nonprofit educa- 
tional organization under the New York education law in 
1966. Its predecessor, an unincorporated nonprofit asso- 
ciation, had been in existence since 1886, 

In June, 1966, Webster sought equitable relief—and no 
damages—against Middle States under Section 3 of the 
Sherman Act (Count 1) because Middle States refused to 
consider Webster as eligible for evaluation and accredita- 
tion since the latter was not a nonprofit or public institu- 
tion with a Board of Trustees representing the public 
interest. Webster subsequently amended its Complaint to 
add a count claiming that Middle States’ eligibility cri- 
terion was unjust, arbitrary and unreasonable and that 
Webster was entitled to equitable relief (Count 2). 

After extensive discovery, motions for summary judg- 
ment filed by both Webster and Middle States in October, 
1968, were denied on December 6, 1968. Trial commenced 
February 24, 1969, and ended May 5, 1969, with over 7,000 
pages of transcript and several hundred exhibits. The en- 
tire record has been certified to this Court. 

The Trial Court’s decision was issued July 23, 1969. 
Relief was granted to Webster under both counts of the 
Amended Complaint. 

The basie finding of the Court, which affects its entire 
decision under both counts, is that higher edueation, in- 
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cluding accreditation of institutions of higher education, is 
trade or commerce under Section 3 of the Sherman Act. 
The Court reached this conclusion by finding, among other 
things: 
1. ‘4 new and pivotal question here for determina- 
tion is the applicability of the antitrust laws to the 
field of education. Is higher education, including the 
accreditation of institutions. trade or commerce and 
thus within the regulatory scope of the Sherman Act? 
eee? 302 F. Supp. at 465 (Emphasis added). 


2 **The myriad financial considerations involved im 
building programs, teachers’ salaries, tuitions, and 
miscellaneous operating expenses attest to the com- 
mercialization which necessarily exists in the field of 
higher education. Despite the opposition of many 
educators, there has been a recent trend toward the 
organization of faculty members to bargain collec- 
tively for better salaries and other benefits. Many in- 
stitutions rent dormitory rooms and operate dining 
halls, book stores and other service facilities. Also 
there is a commercial aspect to the sharp competition 
for government and private contracts and the quest 
for research grants. In 1967-68 institutions of higher 
education expended more than 17 billion dollars. The 
projection for the year 1976-77 is 41 billion. Higher 
education in America today possesses many of the 
attributes of business. To hold otherwise would ignore 
the obvious and challenge reality.’’ 302 F. Supp. at 
465-66 (Emphasis added). 


3. «* © * Webster is a corporation engaged in busi- 
ness for profit. [ts corporate activity consists of 
offering educational facilities and services m exchange 


for the tuition charged students.”’ 302 F. Supp. at 
466 (Emphasis added). 


4. *. .. [MJembership in Middle States results in a 
special advantage to members of the association over 
non-members and deprives the non-member of @ sig- 
nificant business service. Accreditation is necessary 
to engage in effective competition in the field of higher 
education today.* ° °°’ 302 F. Supp. at 468-69 (Em- 
phasis added). 
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5. *** * * The American system of free enterprise is 
structured on fair and open competition—not mo- 
nopoly. * * *’? 302 F. Supp. at 471. 

6. ‘‘* * * Lack of regional accreditation harms and 
inhibits Plaintiff in its attempt to compete with in- 
stitutions which are members of the defendant asso- 
ciation and the other regional associations. * * *”’’ 
302 F. Supp. at 471 (Emphasis added). 


The Trial Court held that no evil intent existed on the 
part of Middle States, that Middle States was formed with 
laudable purposes, and that Middle States has ‘‘elevated the 
quality of education.’’ Despite these findings, the forma- 
tion of Middle States itself constituted a combination, con- 
tract and conspiracy in restraint of trade. Because Middle 
States’ members had a ‘‘special advantage’? which de- 
prived Webster of a ‘‘business service’’ (like a broker 
denied stock exchange services), a restraint under the 
Sherman Act was established. 302 F. Supp. at 467, 471. 

Middle States’ eligibility criterion was judged unreason- 
able because it did not further its own aim of improving 
higher education, which, in the Court’s subjective opinion 
and not as a matter of law, needed the benefit of com- 
mercial competition and the profit motive. ‘. .. [D]e 
fendant’s requirement that institutions of higher educa- 
tion be nonprofit organizations with a governing board 
representing the public interest ... is arbitrary, unreason- 
able, and contrary to the public interest.’’ 302 F. Supp. 
at 467-69, 471. 

As to Count 2, the Trial Court held that, while prece- 
dent in the field was limited, ‘‘fundamental fairness dic- 
tates that plaintiff is entitled to prevail on count two.’’ 
302 F. Supp. at 471. The Trial Court went outside the 
record and quoted the President of the University of 
Oklahoma, who did not testifiy at the trial, as saying that: 

‘““We need the competition of business in education 
... Getting business more heavily into the education 
field is the best way to guarantee competitiveness and 
innovation and insure against monopolistic control 
and exploitation.”’ 


19) 


On this hearsay basis, without opportunity for cross- 
examination by Middle States counsel, the Court below 
concluded that the nonprofit standard is ‘‘arbitrary, dis- 
criminatory and unreasonable.” 302 F. Supp. at 470-71. 

A stay of the Court’s order was denied by the District 
Court. On appeal, this Court stayed the order of the 
District Court to December 22, 1969. 


STATEMENT OF FACTS? 


A. MIDDLE STATES ASSOCIATION OF COLLEGES AND 
SECONDARY SCHOOLS, INC. 


1. Middle States Is a Nonprofit, Educational, Voluntary 
Association. 


Middle States is a voluntary, nonprofit, non-stock, edu- 
cational corporation, organized under the education laws 
of the State of New York, and incorporated by the Board 


1 Forty-seven witnesses testified at the trial. Twenty-one were called by 
Webster and twenty-six by Middle States. Portions of twenty-four deposi- 
tions were introduced. Many of the witnesses were called by the parties 
as experts in higher education, or as experts in more limited fields. 

Middle States called the following expert witnesses: Dr, Arthur M. Blum, 
President, Point Park College; Dr. John 5S. Brubacher, Professor of Higher 
Education, Center for the Study of Higher Education, University of Michigan; 
Charlies H. Burton, Esq.. Partner, Ash, Bauersfeld and Burton; Dr. Glenn 
Christensen, President of Middle States and recently retired Provost and 
Viee President, Lehigh University, presently Professor of English; Calvin L. 
Crawford, Administrative Seeretary, Middle States Association; Alfred D. 
Donovan, Viee President, Seton Hall University; Dr. John R. Everctt, Presi 
dent, New School for Social Research; Dr. Jesse E. Hobson, President, 
Heald-Hobson Associates, edueational consultants; John C. Hoy, Dean for 
Special Academic Affairs, Wesleyan University; Sister Elizabeth McCormack, 
President, Manhattanville College; Dr. Albert E. Meder, Jr., recently retired 
Viece-Provost, Dean of Rutgers University and recently retired Chairman of 
the Middle States Higher Commission; Martin D. Robbins, Associate, Heald- 
Hobson Associates; and Dr. John A. Stoops, Dean of the School of Educa- 
tion, Lehigh University. 

Middle States called the following factual witnesses: Miss Mary H. Carter, 
Principal, Radnor Senior High School, Radnor, Pa.; Sister Margaret Claydon, 
President, Trinity College; Dr. Dana M. Cotton, Secretary of the Faculty 
and Director of Placement, Harvard Graduate School of Education, Harvard 
University: Dr. Wilson Elkins, President, University of Maryland; F. Taylor 
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of Regents of the University of the State of New York 
on May 27, 1966. (FF 9). 

The membership of Middle States consists primarily of 
institutions of higher education and secondary education 
which have been accredited by Middle States. Membership 
is concomitant with accreditation. (FF 13). The primary 
goal of each Middle States Commission is to increase the 
effectiveness of educational institutions. (Jones, JA. 1419: 
McCormack, J.A. 979; Meder, JA. 614). 

Middle States’ membership of institutions of higher edu- 
cation includes 346 nonprofit institutions (universities, col- 
leges, junior colleges and specialized institutions) in 
Delaware, Maryland, New Jersey, New York, Pennsyl- 
vania, District of Columbia, Puerto Rico and the Canal 
Zone. Of these, 106 are state or municipal universities, 
colleges or junior colleges; $3 are private non-sectarian in- 
stitutions; 137 are private church related or controlled 


Tin a are 
Jones, Exccutive Secretary of the Middle States Higher Commission; Dr. 
Robert Kirkwood, Associate Exceutive Secretary of the Middle States Higher 
Commission; Dr. Moses S. Koch, President, Essex Community College; Dr. 
John A. Lester, Professor of English, Haverford College: Mrs. John A. Nevius, 
Director of Admissions, Mount Vernon Jr. College: Sister James Margaret 
O'Conner, Registrar and Director of Admissions, Immaculata College of 
Washington; Gordon W. Sweet, Executive Secretary, Commission on Colleges, 
Southern Association; and Sister Georgina Wilson, Director of Adimissions, 
Dunbarton College of Holy Cross. 

Citation ix made in this Statement of Facts to the depositions of Sherwood 
F, Webster, Vice President of Webster, Donald D. Webster, Secretary of 
Webster, and Miss Frieda Hildenbrand, Director of Admissions of Webster. 
Reference is also made to the deposition or testimony of the following persons: 
John FE. Armstrong, President, Armstrong College: Miss Catherine Cook. 
Supervisor of Guidance, Arlington County Public Schools; Lester H. Dye. 
Director of Admissions, Syracuse University; John Farley, Director of Guid- 
ance, Montgomery Blair High School; Richard Klimeck, Counselor and 
Director of Admissions, Montgomery Jr. College; Robert A. Lowry, Director 
of Admissions, Slippery Rock State College: and Phillip W. Namy, Assistant. 
Director of Admissions, Thiel College. 

In addition, reference is made to the depositions of Dr. Francis H. Herrick, 
Executive Sceretary, Higher Commission of the Western Association, and 
Dr. Frank Piskor, presently President of St. Lawrence College and Chairman 
of the Middle States Higher Commission. 


2 Findings of Fact of Trial Court (FF). 
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universities, seminaries or junior colleges; 15 are special- 
ized institutions with concentrated courses of instruction 
in music, optometry, pharmacy and textiles; one is a special 
institution for the deaf: three are federally sponsored mili- 
tary academies; and one is a federally sponsored junior 
college. (FF 14). 

Middle States is one of six regional accrediting associa- 
ions. (FF 16). The other five regional associations are 
he New England Association of Colleges and Secondary 
Schools. Inc.. the Southern Association of Colleges and 
Secondary Schools, Inc., the North Central Association of 
Colleges and Secondary Schools, Inc., the Western Asso- 
ciation of Schools and Colleges, and the North Western 

siation of Secondary and Higher Schools. 

The evaluation and accreditation process of Middle 
States is carried on through two constituent commissions— 
the Commission on Institutions of Higher Education 
(established in 1921) and the Commission on Secondary 
Schools. 

Middle States prepares, maintains and issues annually a 
list of member institutions. A list of member institutions 
of higher education is is aed semi-annually by the Federa- 
tion of Regional Accrediting Commissions of Higher Edu- 
cation (Federation) and published by the American Coun- 
cil on Education. (FF 21). 


t 
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2 The Scope of Middle States’ Activities Does Not Include 
Evaluation and Accreditation of Profit-Making Corpora- 
tions Engaged in Higher Education. 


The Middle States Higher Commission does not accredit 
all post-secondary educational institutions. Its scope of 
operation is defined by an eligibility criterion which limits 
the types of institutions which can apply to it for accredita- 
tion. These eligibility requirements are not arbitrary 
limitations. Rather, they have, over many years, grown 
out of the nature of the Higher Commission’s evaluative 
and accrediting process. 

At least since 1928, Middle States has specifically re- 
quired that, to be eligible for accreditation, an institution 
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of higher education must be nonprofit with a governing 
board representing the public interest. (FF 25). At no 
time in its existence has the Middle States Higher Com- 
mission evaluated or accredited a proprietary institution. 
(FF 25). 

The question of whether the scope of the Association 
should be broadened to include proprietary institutions 
was one of several membership matters considered by a 
special committee appointed in 1957 to restudy the mem- 
bership policies of the Association. The Committee Re- 
port recommended against inclusion of proprietary insti- 
tutions in the membership, because, among other things, 
‘‘there are certain elements so built in the structure of a 
proprietary institution as to mitigate against the excel- 
lence we seek for accreditation.’* The Association voted 
to reaffirm the existing rule with regard to the ineligibility 
of proprietary institutions. (DX 152. DX 152A: Meder, 

JA. 663(1), JA. 664, JA. 665). 

On March 2, 1964, the Higher Commissions of the six 
regional accrediting associations established the Federa- 
tion to represent and speak for the regional higher com- 
missions in matters of common interest, to establish poli- 
cies and procedures, to exchange information, experience, 
and personnel, and to cooperate in various ways. (FF 
26). On March 4, 1964, the Federation issued a policy 
statement concerning eligibility for accreditation by the 
regional associations. (FF 27). Under this policy state- 
ment, to be eligible for consideration for accreditation 
(DX 143): 


An institution should already have a charter and/or 
” formal authority from the appropriate governmental 
agency to aw ard a certificate or the associate or higher 
degree. 


. The institution should be a nonprofit organization 
with a governing board representing the public inter- 
est. 

. Ordinarily it should offer at least two years of higher 


education at the undergraduate level or at least one 
year at the graduate level. 
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4. Normally it should have been in existence long enough 
to have graduated at least one class. 

_ It should require for admission the completion of not 
less than an appropriate secondary school curriculum 
or satisfactory evidence of equivalent educational 
achievement. 

Its principal educational programs should rest upon 
a base of liberal studies required of all or most 
students. 


This policy statement represented the pre-existing prac- 
tice of all of the Higher Commissions except for one 
limited exception. (Herrick, Dep. JA. 473). The Western 
Association had accredited three proprietary institutions 
in a special category set up for specialized institutions. 
(Herrick, Dep. JA. 474, JA. 486(1))2 

In 1965, the Western Association voluntarily abandoned 
its category for specialized institutions. (Herrick, Dep., 
JA. 486, JA. 486(1)). Thereafter, the three proprietaries 
were carried in the general list on the understanding that 
they would take steps to become nonprofit. (Herrick, Dep., 
JA. 487). One of these institutions has become nonprofit, 
and one is in the last steps of the process. (Armstrong, 
JA. 142). At the meeting of the Federation in March, 1964, 
the Western Association agreed fully with the eligibility 
criterion requiring an institution to be nonprofit with a 
governing board representing the public interest. (Meder, 


JA. 626). 


3. The Nature of a Middle States Evaluation Precludes Evalu- 
ation and Accreditation of Profit-Making Corporations En- 
gaged in Higher Education. 


Middle States’ Higher Commission has been engaged 
in the evaluation and accreditation of institutions of higher 
education since 1921. In the early years of its accrediting 
activity, the Higher Commission applied quantitative 
standards against which the applicant institution was 


2The other associations had only a general membership list. No special 
categories existed. 
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measured. Easily identifiable factors, such as the degrees 
held by the faculty and the number of books in the library, 
predominated in this early form of evaluation. (Bru- 
bacher, JA. 1138). 

This quantitative approach to accreditation was found 
to be unsatisfactory. The results of such quantitative 
measurements often had little relationship to the actual 
quality of the institution. (Brubacher, JA. 1111). 

In 1946 this experience of the Higher Commission re- 
sulted in ‘‘Characteristics of Excellence’’—a document in- 
corporating a new approach to evaluation and accredita- 
tion. (Jones, JA. 1414: DX 148). Qualitative standards 
replaced quantitative standards.’ ‘The applicant institution 
today is no longer measured against quantitative mini- 
mums. (MeCormack, JA. 1063). Rather, it is measured 
in terms of its own goals and resources. (McCormack, 
JA. 979: Lester, JA. 1472: Donovan, JA. 1623(1)). The 
institutions are expected to define their educational goals, 
utilizing their full resources to that end. In doing so they 
set the frame of reference within which they are measured. 

Acereditation by the Higher Commission does not repre- 
sent that the institution is operating at or above a mini- 
mum level. The Higher Commission does not define what 
constitutes mere adequacy. Rather, 


‘Acereditation indicates that in the Commission’s 
judgment an institution has clearly defined and appro- 
4 The evaluative criteria of the Higher Commission are contsined in s 
number of documents, ‘Characteristics of Excellence’’ being the basic docu 
ment adopted by the membership of Middle States. From time to time the 
Higher Commission has adopted other documents, Examples of those are 
“<Middle States Membership and Tnitial Acereditation’’ (DX 13A), ‘‘Fane- 
tions of Boards of Trustees in Higher Edueation’’ (DX 19), ‘* Two Year 
Colleges’* (DX 149), *¢Evaluating the Library ** (DX 113), ** Conditions 
and Responsibilities of Employment in Higher Eduention’? (DX 120), *‘How 
to Conduct an Institutional Self Evaluation’* (YX 160), and ** The Master's 
Degree’? (DX 123). Members of evaluating teams sent to examine applicant 
institutions are provided with copies of these documents, No one of these 
documents should be rend in isolation from the others, They are interrelated. 
(Donovan, JA. 1619). Together, they describe the evaluative system as 
it now exists. (Donovan, JA. 1621). 
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priate objectives, has established conditions under 
which it ean reasonably be expected to attain them, 
appears in fact to be attaining them in substantial 
measure. and should be able to continue to do so.’’ 
(DX 13B). 


Middle States, in evaluating and considering an institu- 
tion for accreditation, does not compare one institution 
with another. (Christensen, JA. $73: MeCormack, JA. 
1016-17: Stoops, JA. 1874(30)). Regional accreditation is 
not a certification that the academic quality of an institu- 
tion has reached a certain level. (McCormack, JA. 1016- 
17). Accredited institutions exist at different levels of the 
academie spectrum. Each has in common the single 
purpose of making itself as strong academically as possible. 
(McCormack, JA. 1016-17). Accreditation by Middle 
States assures to the public and to the academic community 
that within the accredited institution there exists a body 
of self-examining and self-criticizing scholars devoted to 
the specific commitments of their institution and that the 
institution devotes all of its resources to educational goals. 
(Stoops, JA. 1374(29-30)). 

Organizational factors vitally affect higher education. 
(Brubacher, JA. 1120; McCormack, J.A. 991). The Higher 
Commission concluded 40 years ago that the commercial 
pattern of organization was not conducive to the best kind 
of work in higher education. (Jones, JA. 1420). The 
evaluative process subsequently developed by Middle 
States presupposes the presence of nonprofit or public 
status, a board of trustees representing the public inter- 
est, and devotion of all of the resources of the institution 
to education. (McCormack, JA. 980). 

The primary function of a Board of Trustees in a non- 
profit college or university is to establish an environment 
conducive to learning. (Everett, JA. 1354). The Board 
of Trustees must see that the total financial resources of 
the institution are used for academic endeavor. (Me- 
Cormack, JA. 984). The Board is charged with repre- 
senting and holding in trust the public interest. (McCor- 
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mack, JA. 986). ‘Trustees serve without compensation, 
and usually contribute to and assist in raising funds for 
the institution. (everett, JA. 1357; McCormack, JA. 
997). Self-aggrandizement of trustees at the expense of 
the college or university is unconscionable. (Jones, JA. 
1427). 

Governance in the nonprofit college or university is a 
shared process. (Blum, JA. 1273). Every component of 
the college—trustees, administration and faculty—has a 
decision-making and policy-making role. (McCormack, 
JA. 982). Decision-making power is diffused throughout 
the institution. (Jones, JA. 1422-25). 

The faculty at the nonprofit college or university are 
not employees, but rather are appointees. (Brubacher, 
JA. 1116). The faculty at such an institution should make 
the final determination as to academie policy. (MeCor- 
mack, J.A. 983). 

Profit-making corporations engaged in higher education 
cannot be evaluated with the standards developed by 
Middle States because they have a double goal—education 
and profit-making. (MeCormack. JA. 1006). The goals of 
profit and of providing the best possible education utilizing 
the total resources of the institution are incompatible. 
(Everett, J.A. 1355). What is economically efficient is not 
necessarily educationally efficacious. Indeed, the two may 
be at cross purposes. (Blum, JA. 1291). The proprietary 
institution has a conflict of interest by its very organization 
and operation. (Jones, JA. 1421; Stoops, JA. 1374(28): 
Brubacher, JA. 1112-13). 

The essential goal of a profit-making corporation is to 
return profit on an invested capital. Profit is the corpo- 
ration’s prime responsibility. (Everett, JA. 1357). Thus, 


“Tf they [the two goals of profit and education] 
are both in the same institution, it is quite obvious 
that a question of a return on capital must be the 
first and primary consideration because if the capital 
leaves the institution, the institution no longer exists 
for whatever secondary and tertiary function it may 
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try to provide and so that a primary profit motive, 
which all profit organizations must necessarily have to 
survive. would seem to be to make the educational goal 
or the educational motive secondary.’ (Everett, JA. 
1355) (Emphasis added). 


The organization of the profit-making corporation is 
critically different from that of the nonprofit college or 
university. The decision-making structure is simpler. The 
governing body——the Board of Directors—is elected by 
and responsible to a body outside the corporation—the 
owners or stockholders. Their duty is to maximize the 
return on the capital of the stockholders. They appoint 
executive management to conduct the day-to-day activities 
of the corporation, and to carry on its business in the most 
profitable way possible. Each decision is, and must be, 
made in terms of the most profitable alternatives for the 
stockholders. (Blum, JA. 1279). 


4 To Apply the Present Process of Evaluation and Accredita- 
tion to Profit-Making Corporations Engaged in Higher 
Education Is Impossible and Would Irreparably Damage 
That Process. 


The Middle States evaluative process has been developed 
within the context of the nonprofit or public college or uni- 
versity. The evaluative criteria have been developed from 
the specific point of view that they are to be used in evalu- 
ating institutions which devote all their resources to edu- 
cational objectives. (Donovan, JA. 1623(1)). Middle 
States evaluates the institution as a whole. Necessarily, 
considerable emphasis within the evaluative criteria is con- 
cerned with institutional governance—the function of the 
Board of Trustees, the duties of the president and the du- 
ties, rights and obligations of the faculty and the students. 
The Higher Commission’s ultimate determinations are 
made in the light of an institution’s own educational goals. 

The evaluative criteria developed by Middle States are 
not suitable to the evaluation and accreditation of profit- 
making corporations engaged in higher edueation. The 
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Middle States approach becomes irrelevant where a critical 
component of the goal of an institution is not educational, 
but rather personal gain for the owners. (Brubacher, JA. 
118; JA. 1130-32; JA. 1136; JA. 1139; Donovan, JA. 1644). 

In order properly to evaluate and accredit a profit-mak- 
ing corporation engaged in higher education, a complete 
new set of criteria would have to be developed. (Christen- 
sen, JA. 880). Furthermore, Middle States would be irrep- 
arably damaged if the injunction is enforced. Its volun- 
tary nature as a cooperative membership organization 
would be destroyed. (Stoops, JA. 1376). The evaluative 
process developed over the last 50 years would have to be 
abandoned, and the standards of evaluation and accredita- 
tion lowered. (Donovan, -J.A. 1634; Brubacher, JA. 1126). 
Admission of profit-making members would require Middle 
States, in effect, to approve self-aggrandizement on the 
part of governing boards. (Jones, JA. 1427). It would 
destroy the principle that an institution must devote all 
of its financial resources to the support of its educational 
program. The consequent reduction in the expectations 
of excellence in academic institutions would have pro- 
foundly adverse effects on all education, and thereby on 
American society and the public interest. 


B. MARJORIE WEBSTER JUNIOR COLLEGE, INC. 


1. Marjorie Webster Has Successfully Operated a Junior 
College for Women Since at Least 1947. 


The Majorie Webster School of Expression and Physical 
Edueation was founded in 1920. In 1927, the school was 
incorporated for profit under Sec. 599 of the Act of March 
3, 1902, presently 29 D.C. Code $$ 601-606 providing 
for the formation of charitable, educational and religious 
associations, as corporations for profit. In 1930 the name 
was changed to Marjorie Webster Schools, Inc. In 
1947 the 1D. C. Board of Edueation, allegedly pursuant to 


SIt was not incorporated under 29 D. C. Code $4 401-420, which cover 
nonprofit institutions of learning with the power to grant degrees, 
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31 D. C. Code $120, accredited Webster as a junior col- 
lege and authorized it to grant the Associate in Arts 
degree, in spite of the fact that it was not incorporated 
under 29 D. C. Code $$ 401-420. Thereafter, the name was 
changed to Marjorie Webster Junior College, Inc. 

Webster currently offers two-year terminal and transfer 
courses. There are seven departments of instruction: 
Art. Communications (Speech-Drama and Radio-TV), 
Kindergarten Education, Liberal Arts, Physical Eduea- 
tion. Secretarial. and Retail Merchandising. (Stipulation 
5). Out of 500 students enrolled in Webster in the aca- 
demic year 1966-67, 18% of the student body was in the 
Liberal Arts Department. (Stipulation 5.1, JA. 800). 
The ‘‘basie charge’’ for resident students at Webster cov- 

ering room, board, tuition, all athletic activities, and local 
supervised field trips, was $2,800 in 1967 -68 and $2,900 in 
1968-69. (Stipulation 30.3, JA. 803). 

Webster is one of 35 proprietary institutions of higher 
education in the United States, which together enroll about 
30,000 of the almost seven million students enrolled in the 
2500 American institutions of higher education. (Craw- 
ford, JA. 1375(44-45). Webster is one of two proprietary 
institutions (out of a total of 26 institutions) in the Dis- 
trict of Columbia. These two proprietary institutions 
have about 2,000 students, out of a total of 7/ 5,000 college 
and university students in the District. (DX 157, DX 
221). 


2. Webster's Activities Have Not Been Restrained by 
Middle States. 


Between 1955-56 and 1966-67 Webster’s student body 
more than doubled from 200 resident students and 25 non- 
resident students to 470 resident students and 40 non- 
resident stndents. (Stipulation 7.1). Opening fall en- 
rollment of first-time freshmen at Webster increased from 
155 in 1956 to an all time high of 212 in 1967. (Crawford, 
JA. 1275(48), DX 222). The number of applicants denied 
admission by Webster has shown ‘‘a steady incline’’ since 
1963 (Hildenbrand Dep., JA. 1047) and has increased 
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from approximately 100 for the academic year 1960-61 
to approximately 200 in 1963-64. This number of rejec- 
tions has continued annually through 1965-66. (FF 53). 
Webster does not seek to expand its student body beyond 
500 students. (Sherwood F. Webster Dep., J.A. 1479(58)). 
On October 13, 1965, just a few months before this suit 
was filed, Sherwood F. Webster, Vice President of Webster, 
reported to the Webster Directors that: 


“‘The college now had the largest student body 
(514) in its history. The quality of its students was 
the highest it has ever been because of a better quali- 
fied new faculty, more men teachers, and two deans 
in their second year.” (DX 568, JA. 1072). 


Since 1967 Webster has experienced a decline in appli- 
eations similar to that experienced by the other women’s 
colleges in the District of Columbia. The figures for 
Webster and the other women’s colleges—Trinity College. 


Dunbarton College, Mount Vernon Jr. College, and Im- 
maculata College—are as follows: 


Mount 


Year Webster* Vernon? Dunbarton Trinitv? Tmmaculata1o 
1960 430 420 734 


1961 536 577 732 

1962 521 598 643 

1963 355 352 584 351 

1964 444 483 601 432° 

1965 614 453 875 469 

1966 588 603 870 400 

1967 568 476 772 364 

1968 457 414 488 298 

1969 337 (asof (notcom- 235 Trojected) 

P 


March 25, plete) 
1969) 


SSource: Stipulation 30.1. The Years in the chart in Stipulation 30.1 
are class years. To arrive at year reecived, 2 years should be subtracted. 


7 JA, 1025-26, 

®§ DX 206, JA. 740-84, 
*DX 205A, JA. 683. 
10 DX 207, JA. 785-92. 
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All women’s institutions in the District of Columbia, 
except Webster, are accredited by Middle States. 1965 
was the year the post-World War II baby boom affected 
American colleges and universities. (Wilson, JA. 753; 
O’Conner, JA. 790; Nevius, JA. 1027; Claydon, JA. 686). 
Women’s colleges generally have experienced increasing 
difficulty in student recruitment because of the rising cost 
of tuition and increased attendance at co-educational in- 
stitutions. (Wilson, JA. 75455: O°Conner, JA. 792; 
Nevius, JA. 1028-29; Claydon, JA. 686). High school 
guidance counsellors as well as college admissions officers 
recognize these trends. (Trotter, JA. 302-03). 

Special factors affecting women’s colleges in the District 
of Columbia include the riots in April 1968, (Wilson, 
JA. 755: O’Conner, JA. 791; Nevius, JA. 1029: Claydon, 
JA. 687) and the wide national publicity given the crime 
situation here. (Wilson, JA. 78; O’Conner, JA. 791-92; 
Nevius, JA. 1029; Claydon, JA. 686). For example, after 
these riots, Mount Vernon Jr. College had candidates who 
had accepted the offer for admission but withdrew even 
though they lost their $300 deposit. (Nevius. JA. 1029). 

Webster has suffered no tangible economic harm from 
its lack of accreditation. Its net operating income has 
increased by 206.6% between the year ending August 31, 
1961, and the eleven months ending July 31, 1967. The 
eleven months ending July 31, 1967 show a 24.3% increase 
in net income over the previous year. Thus, the Secretary 
of Webster testified in answer to the following question 
(Donald Webster Dep.. JA. 1092) : 


“<Q. Now, speaking generally over the last four or 
five years, have the profits of the college generally 
increased? 

‘©A. T think that the trend has been an upward 
trend. yes, but I might add, by reason of the fact 
that the student enrollment has increased in size, oper- 
ational costs have gone up, certainly proportionally.” 


In the spring of 1967, Webster distributed a 10% bonus 
to its employees including faculty members. (Sherwood 
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Webster Dep., JA. 1479(54-55)._ In the same year, a formal 
profit-sharing plan was initiated. (Sherwood Webster 
Dep., JA. 1479(52)). 


3 Webster's Recruitment of Students Has Not Been Restrained 
by Lack of Regional Accreditation But Has Been Hampered 
by the Inadequacy of Its Recruitment Program and Other 
Factors Unrelated to Accreditation. 


Webster itself states that **(MJany high school counsel- 
lors throughout the country recommended Plaintiff to high 
school students,’” (JA. 1034(1)) and that “‘(fJor many 
years Plaintiff has received letters trom educators through- 
out the country recognizing Plaintiff’s academic excel- 
lence.”> (JA. 1034(1)). High school officials testified that 
their students have been going on to Webster. (Lyle, JA. 
178: Carter, JA. 720; Trotter, JA. 300). One high school 
official told his students that Webster was a “good junior 
college—one that I could recommend.”” (Lyle, JA. 175, 
176). This witness stated that he pays no attention to the 
accredited status of a college. (Lyle, JA. 174). Another 
high school official stated that she had never had any in- 
quiries about regional accreditation from parents. (Carter, 
JA. 721(1)). 

Webster’s student recruitment activities consist of the 
mailing of the college catalogue to various high schools 
and secondary schools throughout the country, interview- 
ing applicants who come to the college, ‘“‘sporadic’’ visits 
to high schools in the eastern United States by a Vice 
President who also attends some educational association 
meetings but is principally engaged in other administra- 
tive duties, and the placing of advertisements in less than 
10 magazines and newspapers. (Sherwood Webster, JA. 
185-87). 

Webster does not carry out any recruitment activities 
in the public high schools in Arlington or Montgomery 
Counties. (Farley, JA. 229, 330; Cook, JA. 204, 205). 
One high school in New Jersey which has regularly sent 
students to Webster has not been visited by a representa- 
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tive of Webster for at least the last 8 years. (Trotter, 
JA. 301). 

The other women’s colleges in the District of Columbia 
—Trinity, Mount Vernon, Dunbarton, and Immaculata— 
have admissions staffs varying from two to five people. 
At least one official at each of the institutions systemat- 
ically visits high schools around the country, spending 
most of the time travelling between September and De- 
cember. Faculty and alumnae participate in recruitment by 
interviewing students, giving teas, and attending college 
nights. At three of the institutions, visits are made to 
the local high schools. (Claydon. JA. 676-682; Nevius, 
JA. 1022-24: Wilson, JA. 744-49; O’Conner, JA. 786-88). 
None of these efforts has been made by Webster. 


4. Webster Is Operated and Administered Principally for the 
Economic Benefit of the Webster Family. 


The Board of Directors of Webster consists of five mem- 
bers of the Webster family, who also are stockholders of 
Webster. Except for an eight month period in 1966-67, all 
of the principal officers and administrative officials at Web- 
ster have been members of the family, elected each year by 
each other. Over $110,000 in salaries is paid out each year 
to these five persons, and all but one other adult member 
of the family also are employed by Webster. (Sherwood 
Webster Dep., JA. 1479(70)).™ Three of the five officers 
serve the corporation only in a part-time capacity but draw 
very substantial salaries. (Donald Webster Dep. JA. 
1053: Sherwood Webster Dep., JA. 1479(35), 1479 (67-68) ). 

On May 20, 1966 Dr. Martha Sager, then director of the 
Biology Department at American University, accepted the 
invitation of the Webster Board of Directors to serve as 
President of Webster for one year commencing July 1, 
1966, at a salary of $25,000. The contract signed by Dr. 


11In late 1967, for example, the retiring Board Chairman, theretofore 
paid $40,000 per year, became a consultant at $5,000 per year, with an annual 
pension of $20,000. 


>) 
Sager provided that she would ‘‘assume full powers and 
responsibilities inherent in the position’? of President. 
(DX $29). 

On June 23, 1966, seven days before Dr. Sager was to 
become President of Webster, the annual stockholders’ 
meeting and the annual board of directors’ meeting were 
held. The stockholders’ meeting was attended by G. 
Fraser Webster and Donald D. Webster. They were joined 
by Mrs. G. Fraser Webster, David F. Webster and Sher- 
wood Webster for the board meeting which immediately 
followed. At the stockholders” meeting the bylaws of the 
corporation were modified to restrict the powers of 
the office of President and to create the new oiffice 
of Chairman of the Board. who would be the Chief 
Executive Officer of the college. (DX 570, JA. 1088). 
One of the purposes of the change in the bylaws was ‘‘to 
restrict the authority of the President to academic mat- 
ters.” (DX 570: JA. 1088-89). Mr. G. Fraser Webster, 
up until then President of Webster, was elected to the 
office of Chairman of the Board at a salary of $40,000. 

On February 24, 1967, after approximately eight months 
in office, Dr. Sager resigned her position as President of 
Webster. Dr. Sager, in her letter of resignation, stated 
that individual member= of the Board of Directors, all 
Websters, were actively negating her ‘¢fyll powers and 
responsibilities inherent in the position’ of President. 
She stated that, in spite of her request for clarification of 
her powers, she had not received a single official communi- 
cation from the Board of Directors. She went on to say: 

‘Today, after nearly eight months of unremitting 
efforts to discharge the responsibilities and duties of 
the Office of President of the College in accordance 
with the highest tradition of professional educators, 
I am still denied the full support of individual Mem- 
bers of the Board of Directors, including those Mem- 
bers who are also Officers of my Administration. 
Clearly, I have now no rensonable choice but to re- 
sign.” (JA. 1479(104 A-C)). 


Since the resignation of Dr. Sager, Webster has not had 
a President. Since that resignation, Webster has been 
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operated by an Executive Committee (all Webster family 
members) and a Special Administrative Committee (with 
two Webster family members), which purports to carry 
out the duties of the still vacant position of President. 

In 1965-66, Webster paid out $165,743 in salaries to a 
faculty consisting of 36 persons, some of whom were part- 
time. The average salary overall was $4603. (Stipulation 
31.2, JA. 803). In 1965-66, the median salary for 
private women’s junior colleges faculty was $6,664, and 
for public women’s junior colleges faculty $7,830. (Stipu- 
lation 31.1, JA. 803). Webster provides no tenure for any 
of its faculty members. Each faculty member is retained 
on a one-year contract by Webster, with the following pro- 
vision (DX 820) : 


“Tt is understood that the payments hereunder and 
the contract may be voided at any time during the 
year in the event of your incapacity to perform your 
duties, or for other reasons inimical to the welfare of 
the college; or the contract may be voided should a 


particular emergency arise, or war conditions justify 
the same.”’ 


Thirty percent of Webster’s expenditures go to proprie- 
tary status—related items—expenditures which a nonprofit 
institution would not ineur. (Hobson, JA. 1234; DX 215). 
This means a student only receives 70 cents, out of every 
dollar of tuition paid, in the form of education. With re- 
gard to educational and general expenditures at Webster, 
60.2% of expenditures are devoted to administration and 
general items. Only 28.8% is devoted to instruction, and 
only 0.4% to library."* (DX 215). Included in the ad- 


12 These figures contrast sharply with aggregate percentages for two-year 
private institutions in the United States. Taking the aggregate of all such 
institutions, only 29.6% of educational and general expenditure is devoted to 
administrative and gencral in contrast to Webster's GO.2L%. 42.5% is devoted 
to instruction as opposed to Webster's 28.3%. 4% is devoted to the library 
ax opposed to Webster's 0.4%. The Mideast region shows 30.7% for admin- 
istration and general, 44.4% for instruction, and 4.2% for library. (DX 
216). This exhibit was erroncously excluded by the Court on the basis that 
tho aggregates contained both nonprofit and profit-making colleges. (JA. 1234). 
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ministrative and general item are the salaries paid the 
Webster family. The normal breakdown for educational 
and general expenses in both two-year and four-year 
colleges would be 20 to 30c¢ for administration, 45 to 557% 
for instruction, and 3 to 6% for library. (Hobson, JA. 
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1253). 


S. The Ability of Webster Students To Transfer Their Credits 
to Senior Institutions Has Greatly Increased—Not De- 
creased—in Recent Years. 


When students transfer from one institution of higher 
education to another, they usually seek to transfer the 
credits they have earned. Webster's ability to transfer 
eredits to other institutions of higher education has in- 
creased dramatically in the period 1966 to 1968. Webster, 
in its 1968-69 catalogue, boasts that its graduates ‘‘have 
been accepted with advance standing in approximately 
two hundred universities throughout the country.”? (DX 
999 at 26. The 1966-67 catalogue states that only one 
hundred universities had accepted its graduates with ad- 
vance standing. (DX 1001 at 25). 

Policy on acceptance of transfer credits is made by 
each individual four-year institution which accepts grad- 
uates of junior colleges. (Everett, JA. 1374(1)). Middle 
States sends no statements or directives to its member 
institutions directing them not to accept transfer eredits 
from nonmember institutions. (Lowry Dep., JA. 510, 
511; Namy Dep., JA. 521; Klimek, JA. 322; Dye Dep., JA. 
534-25; Koch, JA. 825). 

The fact that an institution is regionally accredited by 
no means guarantees automatic transfer of credit. (Arm- 
strong, JA. 141; Blum, JA. 1293; Trotter, JA. 304). After 
accreditation, previously unaccredited institutions do not 
find that there is a dramatic change in their ability to 
transfer students. (Koch, JA. 816-17). 

At a junior college, a transfer program generally 
consists of a liberal arts course without a specific 
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major field. (Trotter, JA. 306). About 10 to 20% of 
credits may normally be disallowed or disregarded in trans- 
fer. (Klimek, JA. 324). The most important element in 
the success or failure in transferring credits is the stu- 
dent’s individual record. (Blum, JA. 1292; Cook, JA. 202; 
Hoy, JA. 1541-42; Carter, JA. 722; Trotter, JA. 305; Meder, 
JA. 627). 

While it is possible that regional accreditation or its lack 
might affect the decisions of admissions officers on a 
transfer of credit, a far more important factor is the repu- 
tation an institution has built up through the performance 
of its students at senior institutions. (Hoy, JA. 1324). An 
institution which had been in existence for forty years, 
even if unaccredited—such as Webster—would have estab- 
lished a reputation with senior institutions. (Hoy, JA. 
1336-37). 

Webster produced no substantial evidence at trial that 
students seeking transfer of credits earned at Webster 
were denied such transfer because of lack of Middle States’ 
accreditation. Only 34 institutions throughout the United 
States for the past seven years (1962-69) declined to give 
full academic credit to Webster students during that 
period. There are approximately 1700 senior institutions 
of higher education in the United States. 

Within the Middle States area, Webster could only show 
that eight senior institutions—out of nearly 350 members 
of Middle States, and 500 institutions of higher education 
of all types in the area—refused to give full academic 
credit to Webster graduates. Only six such institutions 
attributed this rejection to Webster’s lack of accreditation. 
(JA. 172, 512-20, 552-68, 522-29, 569-90; PX 47p). Two 
others required that a Webster graduate qualify by 
examination or by one year’s residence, the latter being 
a fairly common requirement for transfer at most senior 
institutions. (PX 47, 47i-j, 47mm). Out of approximately 
1750 institutions constituting the membership of the other 
regional associations in the United States, Webster could 
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only show eleven senior institutions which denied transfer 
eredit to Webster credits because of its lack of Middk 
States acereditation. (PX 47a, 47e, 47h, 47q). 

In 1968 Middle States published The Junior College 
Transfer. (DX 100). This publication contains informa- 
tion concerning the policies of a large number of member 
institutions regarding transfer of credits 

With regard to ‘snon-aceredited credits,’ with 156 col- 
leges reporting, the results were that 757% will accept 
t sr eredits from colleges not regionally accredited. 
Within this group there are qualifications—45 indicate 
occasionally, 46 indicate provisionally, 11 specify that the 
college must be a candidate for accreditation, and 2 indi- 
cate that the college must be a Pennsylvania community 
college. (Crawford. JA. 1878, DX 101).** 


6. Webster Has Never Applied for Federal Funds and Has a 
Policy Against Accepting Such Funds. 


Webster has never applied for a Federal grant or funds 
for educational or building purposes, for scholarships or 
grants to students, for bringing special teachers to the 


institution, or for its library. (Sherwood Webster Dep., 
JA. 1479(60). As Webster’s Vice President testified: 


The Junior College Transfer are not necessarily accurate. 
tions shown as rejecting non necredited credits is 
probably too bigh. Dean Hoy, formerly Director of Admissions at Swarth- 


more and at Wesleyan, stated: 


“In higher education there is some kind of a pecking order. There 
here are levels of selectivity. And J think, for 


like that, often times institutions which 
are thermsely Beer ae 1, or are not in the highly selective 
position, may well respon? with what they feel is the appropriate public 
to such a question; wherens, & place like Princeton, Swarthmore, 
niversity of Chicago, responds in a far more generous way to the 
qnestion. 

fact, Princeton, Chicago, Wesleyan, other places might be very 

severe in terms of the measures of aclection that they apply. 
«And the other colleges which are saying, ‘No’ and looking tough, in 
fart, are quite relaxel in the interpretation of the answers that they 


supply in such documents.’’ (Hoy, JA. 1343). 
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“The college [Webster] has never solicited any funds 
from its Alumni, nor the parents of the alumni in its 
50 year history nor do we solicit or accept funds from 
the federal government, the state government, local 
community or any religious groups.’’ (JA. 183). 


C. NO CONSPIRACY EXISTS TO RESTRAIN THE TRADE 
OF WEBSTER. 


1. Middle States Has at No Time Been Concerned With Com- 
petition From Proprietary Institutions and Never Has Con- 
spired To Restrain Their Trade. 


Middle States has never been used by its members to 
protect their interests against those of nonmember in- 
stitutions. The Higher Commission has welcomed a large 
number of new institutions—including a great many com- 
munity colleges—to its membership. There never has 
been any resistance to this on the part of member institu- 
tions. What Webster would characterize as the ‘‘competi- 
tive threat’? of new institutions never has even been the 
subject of discussion at any meetings of the Association 
or the Higher Commission. (Carter, JA. 716). Only 
educational reasons have caused institutions seeking ac- 
ereditation to be turned down. (Carter, JA. 716-17). 

No conspiracy existed or exists to restrain the trade of 
proprietary institutions in general or that of Webster in 
particular. (Elkins, JA. 787; Carter, JA. 712): Lester. JA. 
1479: Christensen, JA. 909). Members of Middle States 
have no fear of a ‘‘competitive threat’? from proprietary 
institutions. (Crawford, JA. 459; Lester, JA. 1479: Jones, 
JA. 1457: Christensen, JA. 905). Any effect that proprie- 
tary institutions would have on member institutions was 
never discussed at any meetings of the Association or the 
Higher Commission. This situation the Trial Court freely 
acknowledges : 

“Plaintifl does vot contend that the members 
of Middle States conspired specifically to restrain its 
trade nor that the six regional associations formed the 


Federation for that purpose. The evidence negates 
the existence of any evil, purposeful plotting by the 
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defendant and Webster concedes that the reason for 
combining was honorable and laudable.” 302 F. Supp. 
at466 (Emphasis added). 


2. Higher Education Is a Cooperative Endeavor, and Middle 
States Is a Manifestation of the Cooperative. Self-Help 
Aspect of Higher Education. 


Middle States is a manifestation of the cooperative self- 
help which characterizes higher education. The accrediting 
process developed by Middle States reflects this concept 
of mutual assistance. Middle States is a modern expres- 
sion of the community of scholars. (Stoops, A. 1374(15). 
The regional accrediting system reflects the responsibility 
of the academic community for continuing self-evaluation 
and self-development. (Stoops, JA. 1374(35) ). 

Thus. Middle States has no phalanx of hired inspectors 
who rigidly examine an applicant institution. Instead, the 
Higher and Secondary Commissions depend on teams of 
volunteers to carry out an evaluation which precedes ac- 
ereditation and which is made periodically thereafter. 
Higher Commission team members are drawn from the 
faculties and administrative staffs of member institutions. 
The team chairman spends at least 10 to 12 full work- 
ing days on a single evaluation, yet he receives an honor- 
arium of only $325. (Jones, JA. 1433; Lester, JA. 1465; 
McCormack, JA. 1005). Other team members receive an 
honorarium of only $50 for work which includes at least 
3 full days at the institution being evaluated. 

At present, no difficulty is encountered in recruiting 
team members because of the prevailing attitude that this 
form of service is a professional obligation. (Jones, JA. 
1433). Educators who have served on evaluation teams 
question whether the same willing flow of volunteers would 
exist if an institution to be evaluated was owned and oper- 
ated by a commercial corporation, the primary objective 
of which was other than a purely education] goal. (Mc- 
Cormack, JA. 1005). 
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The willing cooperation within the academic community 
serves the public interest and the students by stretching 
the resources available to higher education. (Everett, 
JA. 1369-70; McCormack, JA. 1009). Competition, in the 
sense of rivalry engendered by desire for economic gain, 
does not exist between institutions of higher education. 
(McCormack, JA. 1012; Brubacher, JA. 1129). The rela- 
tion between an applicant institution and Middle States is 
a cooperative educational relationship. In cooperation, 
Middle States assists the institution in clarifying and ful- 
filling its objectives. (McCormack, JA. 1000). 


3. Higher Education Does Not Constitute the Sale of 
Services to Students. 


Higher education does not constitute the sale of services 
to students. (Brubacher, JA. 1119; Everett, JA. 1372). 
Education is a process that comes about as the result of 
interaction among students, faculty members, academic ad- 
ministrators, and many others. (Stoops, JA. 1374(27) ; Me- 
Cormack, JA. 984). In short, the educational process in- 
volves every component of the university or college com- 
munity working together. (McCormack, JA. 989). 


ARGUMENT 
SUMMARY 


Webster made no showing that it would be irreparably 
harmed by the continuation of Middle States’ policy. Its 
profits have mounted dramatically. Its student enroll- 
ment has doubled in the last ten years. Its students trans- 
fer with advance standing to over 200 colleges and uni- 
versities throughout the United States. Its very recent 
decline in applicants stems from local conditions adversely 
affecting all women’s colleges in the District of Columbia 
and from the fact that it is not coeducational. 

No basis existed for finding that Webster was threatened 
with irreparable harm because it could not be evaluated 
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for accreditation by Middle States. No basis existed for 
granting a mandatory injunction which would revolutionize 
the nature of Middle States and compromise the integrity 
of a highly effective system of encouraging quality in non- 
profit and public institutions of higher education. 

Higher education, including the accreditation of insti- 
tutions of higher education,™ is not within the regulatory 
scope of the Sherman Act. Higher education, including 
such accreditation, does not constitute trade or commerce. 
The subject matter of the Sherman Act is ‘business com- 
petition”’, and the statute is aimed primarily at combina- 
tions having ‘‘commercial objectives.”” Common law re- 
straint of trade precedent does not lend any support what- 
ever to application of the Sherman Act in the instant case. 
Application of the Act would destroy the existing coopera- 
tive relationships among institutions of higher education 
and impose and enforce between them commercial com- 
petition. 

Neither Middle States nor other educational associations 
are Sherman Act conspiracies or combinations merely by 
virtue of their organization. Middle States has never 
exercised any coercive power—economic or otherwise—to 
preclude Webster from participating in higher education. 
Middle States never has been in any way concerned with 
the ‘“‘economic threat’’ of profit-making corporations en- 
gaged in higher education. Its policy of limiting member- 
ship to nonprofit institutions with a governing board repre- 
senting the public interest stems from educational con 
siderations alone. 

Middle States’ limitation of membership does not con- 
stitute an invidious discrimination repugnant to the Con- 
stitution. The nonprofit policy is based on rational con- 
siderations, including the inapplicability of the evaluative 
criteria to a profit-making corporation. Further, abso 
lntely no state action was involved in this case. 


14 The Court found aeereditation—and thus Middle States—-to be a part 
of higher edueation. (302 F. Supp. at 465-466 ). 
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Webster’s inability to prove a combination or conspiracy 
in restraint of trade constitutes failure to demonstrate 
‘‘monopoly power’? as that term is used in the common 
law of voluntary associations. Webster’s economic suc- 
cess in a period when many colleges are badly in need of 
funds precludes it from laying a basis for judicial inter- 
vention under the common law. 

Middle States over the years has developed a process of 
evaluation and accreditation which measures an institution 
as a whole against its own objectives and the totality of 
its resources. This process is completely irrelevant to 
the business corporation which operates a junior college 
for profit. Middle States has achieved its influence not 
through economic power, but through the respect it has 
engendered through its educational work. That respect 
will be irreparably compromised if it is forced to apply 
its evaluative criteria to an entity which, by its very 
nature, cannot be measured by these criteria. 

The Trial Court’s decision contravenes existing prec- 
edent and the history and nature of higher education 
as it has existed in the United States and, indeed, in the 
ancient and modern world abroad. For the first time since 
1890, the approximately 2,500 institutions of higher educa- 
tion in the United States—Federal, state, municipal, sec- 
tarian, and non-sectarian—have been declared businesses 
with respect to all of their activities. The public interest. 
as well as the law, requires that the decision be reversed. 

Such a reversal can flow from a finding by this Court 
on Count 1 alone. If higher education is not trade under 
Count 1, then it is not a business service or economic neces- 
sity under Count 2. A finding with respect to the anti- 
trust allegations therefore will warrant a dismissal of the 
case in all respects. 


>) 
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L WEBSTER’S FAILURE TO DEMONSTRATE IRREPARABLE 

HARM PRECLUDES INJUNCTIVE RELIEF IN THIS CASE. 

Webster has experienced an overwhelming economic suc- 
cess during the last eight years. Its profits have jumped 
by over 200%. Its student body has doubled in size. 
Webster indicates it seeks to expand no further. The 
number of students it has rejected has doubled. The size 
of its faculty has doubled. The salaries paid to the Web- 
sters have increased dramatically. The corporation has 
enjoyed such good business that it was able to pay a 10% 
bonus to all of its employees, including all the adult mem- 
bers of the Webster family except one. 

This success took place in the years immediately preced- 
ing, and immediately after, this suit was filed. It took 
place while Webster was operating a far less energetic 
student recruitment program than other women’s colleges 
in the District of Columbia. (Brief, pp. 24-25, supra). 

All during this period Webster was not a member of 
Middle States. Nothing took place during these years 
which would suggest or indicate that Webster would or 
will suffer irreparable harm in the future as a result of 
its lack of membership in Middle States. 

Webster’s recent decline in student applications is of 
exactly the same magnitude as that of the other women’s 
colleges in the District of Columbia. Every one of these 
institutions has suffered a decline in applications. All of 
them, except Webster, are members of Middle States. The 
falling off of applications to Webster and the other wom- 
en’s colleges is widely attributed to three factors: (1) the 
April, 1968 riots in the District; (2) the nationally pub 
licized crime situation here, and (3) a nation-wide decline 
in interest in exclusively women’s colleges—as distin- 
guished from coedueational colleges. 

The relief sought by Webster will change radically the 
nature of Middle States. The enforcement of the injune 
tion will sound the death knell of the voluntary coopera- 
tive approach to improving higher education. 
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Mandatory injunctions are not lightly granted. They 
are not—and should not be—granted in doubtful cases. 
Automatic Radio Mfg. Co. v. Ford Motor Co., 272 F. 
Supp. 744, 749 (D. Mass. 1967), aff’d., 390 F. 2d 113 (1st 
Cir. 1968), cert. denied, 391 U.S. 914 (1968) (Motion for 
preliminary injunction denied in antitrust suit where no 
causal relationship between plaintiff’s harm and defend- 
ant’s action was shown). See Clune v. Publishers’ Ass’n 
of New York City, 214 F. Supp. 520, 531 (S.D.N.Y. 1963), 
aff’?d, 314 F. 2d 343 (2d Cir. 1963); (‘‘mandatory 
injunctions... are not granted unless extreme or very seri- 
ous damage will result and are not issued in doubtful 
cases’’), 

The Trial Court’s findings with regard to irreparable 
harm are conclusory. No factual basis exists to support 
the findings. Indeed, the fact of Webster’s continually in- 
creasing profits points the other way. This Court should 
reverse and deny Webster relief on the ground that it has 
completely failed to show that it will be irreparably harmed 
by the continuation of Middle States’ requirement that 


an institution be nonprofit with a governing board repre- 
senting the public interest in order to be eligible for Middle 
States accreditation. 


Il. THE SHERMAN ACT IS NOT APPLICABLE. 


The Sherman Act is concerned with the concentration of 
significant economic power in the hands of private indi- 
viduals to a degree that such individuals have the power to 
control the economic terms of trade within a particular 
market. Sections 1 and 3 of the Sherman Act make it 
illegal to exercise coercive economic power to restrain or 
climinate competition in a particular market. 

The activities in which Middle States is engaged are 
not economic. The activities are not trade or commerce. 
Middle States is not a combination of capital formed for 
the purpose of increasing the return on capital. It is a 
cooperative, self-improvement group formed by institutions 
with 2 common interest in raising educational standards. 
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Its influence stems from educational factors, which are 
utside the economic arena. 

The Sherman Act is a wholly inappropriate instrument 
for regulating higher education. Violations of the statute 
ean be prosecuted as crimes. In civil actions, treble dam- 
ages ean be awarded. An injunction requiring radical 

nges in the manner a defendant operates can be granted. 
Phe Act seeks to assure that, within American industry, 
contending forces engendered by the desire for profit will 
operate freely. 

The Sherman Act never was intended to regulate higher 
.ducation. In industry, free competition for a commercial 
r et, motivated by desire for profit, is deemed to be the 
soundest method for assuring maximum production. The 
forces which tend to produce the highest quality in educa- 
tion are entirely different from the forces which tend to 
produce the best automobiles or television sets. In edu- 
eation, the highest achievements have been obtained by the 
cooperative search for improvements and mutual assistance 
between institutions. This system—the academic system— 
would be gravely threatened if every association could be 
characterized as a conspiracy and every self-improvement 
organization as a combination in restraint of trade. 

Webster is unable to cite a single case in which the 
Sherman Act was invoked to regulate higher education. 
The Trial Court’s decision is supported by neither prece- 
dent nor legal reason. 


A. Congress Did Not Intend the Sherman Act to Regulate 
Higher Education. 


1. The Supreme Court, Fulfilling Congressional Intent, Has Confined 
the Sherman Act to Commercial Activity. 


Because of the breadth of the language used in the oper- 
ative sections of the Sherman Act, the Supreme Court has 
placed heavy dependence on the legislative history of the 
‘Act to determine Congressional intent. This is partic- 


15 The legislative history is summarized in 1 TOULMIN, ANTITRUST Laws, 
$1.3 et seq. (1949). 
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ularly so where the scope of the Act’s application is in 
question, as in the instant case. 

The Sherman Antitrust Act, enacted in 1890, was de- 
signed to break up the large trusts and other combinations 
which were being formed in American industry during the 
period of rapid growth and prosperity following the Civil 
War. The Supreme Court in Standard Oil Co. v. United 
States, 221 US. 1, 50 (1911), cited the Congressional de- 
bates to supply the background events which led to the 
enactment of antitrust laws 2nd the evils which such laws 
were intended to suppress. 


“The evils which led to the public outery against 
monopolies and to the final denial of the power 
to make them may be thus summarily stated: (1) 
The power which the monopoly gave to the one who 
enjoyed it, to fix the price and thereby injure the 
public: (2) The power which it engendered of enabling 
a limitation on production; and, (3) The danger 
of deterioration in quality of the monopolized article 
which it was deemed was the inevitable resultant of 
the monopolistic control over its production and sale.”* 
991 U.S. at 52 (Emphasis added). 


With regard to the background against which the Act 
was passed, the Supreme Court in Apex Hosiery Co. v. 
Leader, 310 U.S. 469, 492-493 (1940), stated: 


“(The Sherman Act] was enacted in the era 
of ‘trusts’ and of ‘combinations’ of businesses and of 
capital organized and directed to control of the market 
by suppression of competition in the marketing of 
goods and services, the monopolistic tendency of which 
had become a matter of public concern. The end 
sought was the prevention of restraints to free com- 
petition in business and commercial transactions 
which tended to restrict production, raise prices or 
otherwise control the market to the detriment of pur- 
chasers or consumers of goods and services. all of 
which had come to be regarded as a special form of 
public injury.” (Emphasis added). 
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In Apex, the Supreme Court recognized that ‘* business 
competition” was what the Sherman Act was designed to 
assure. 310 U.S. at 493, fn. 15. More recently, the Court 
stated in Klor’s, Inc. v. Broadway-Hale Stores, Inc., 359 
U.S. 207, 213, fu. 7 (1959) that: 


‘The Court in Apex recognized that the Act is aimed 
primarily at combinations having commercial objec- 
tires and is applied only to a very limited extent to 
organizations, like labor unions, which normally have 
other objectires.”” (Emphasis added). 


Eastern Railroad Presidents Conference v. Noerr Motor 
Freight. Inc., 365 U.S. 127 (1961), involved an alleged 
bination’? which did not have a commercial purpose. 
intitfs alleged that the railroads had engaged a 
elations firm to wage a publicity campaign against 

:. The purpose of the campaign was to create 

sre conducive to the adoption and retention 

laws and law enforcement practices destructive to the 
i ustry. The truckers alleged a conspiracy in 
he Sherman Act and sought treble damages. 

stice Black, speaking for the Court, rejected this con- 
n the ground that the combination complained of 


. would impute to the Sherman Act a purpose to 

late, not business activity, but political activity, 

purpose which would have no basis whatever in the 
egislative history of that Act.’’ 365 U.S. at 137. 


The Court continued: 


“‘The proscriptions of the Act, tailored as they are 
for the business world, are not at all appropriate for 
application in the political arena. Congress has tradi- 
tionally exercised extreme caution in legislating with 
respect to problems relating to the conduct of political 
activities, a caution which has been reflected in the 
decisions of this Court interpreting such legislation. 
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All of this caution would go for naught if we per- 
mitted an extension of the Sherman Act to regulate 
activities of that nature simply because those activities 
have a commercial impact and involve conduct that can 
be termed unethical.’? 365 U.S. at 141 (Emphasis 
added). 


2. The Manifest Intent of Congress Is Clearly Inconsistent With 
Application of the Sherman Act to Higher Education. 


The Court in Noerr gave consideration to countervailing 
Congressional policies—Congressional caution in legislat- 
ing with respect to political conduct. Congress has demon- 
strated an analogous caution in the regulation of educa- 
tional standards, an area traditionally left to the states 
or voluntary associations. This policy of caution would 
be negated if the Sherman Act, through judicial fiat, is ex- 
tended to the regulation of education. 

The National Defense Education Act, 20 U.S.C. § 401 
and $402 (1958) codified this. national policy :”* 


‘‘The Congress reaffirms the principle and declares 
that the States and local communities have and must 
retain control over and primary responsibility for pub- 
lic education.*’ 20 U.S.C. § 401. 


* e 2 

‘‘Nothing contained in this Act shall be construed 
to authorize any department, agency, officer, or em- 
ployce of the United States to exercise any direction, 
supervision, or control over the curriculum, program 
of instruction, administration, or personnel of any 
educational institution or school system.’’ 20 U.S.C. 
§ 402. 


More significantly, Congress has sanctioned the coopera- 
tive combination of educational institutions for mutual 
benefit. In the Higher Education Amendments of 1968, 
amending the Higher Education Act of 1965, P.L. 89-329 


16 See, to the same effect, 20 U.S.C. § 402, 20 U.S.C. $35, 20 U.S.C. § 242 (a). 
20 U.S.C. $757, 20 TLS.C. § 884, 20 TLS.C. 4 1144(a), and 20 U.S.C. §: 1211. 
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(PX 125), Congress, in Section 1201(j), 20 U.S.C. $1141 
(j). defined the term «combination of institutions of higher 
education”” as 
++. a group of institutions of higher education that 
have entered into a cooperative arrangement for the 
purpose of carrying ont a common objective, or a pub- 
lie or private nonprofit agency, organization, or institu- 
tion designated or created by a group of institutions 
of higher education for the purpose of carrying out 
a common objective on their behalf.”” 


Thus, Congress has explicitly recognized the legitimacy 
and value of combination in higher education. It would 
be strange indeed if Congress intended such combinations 
to constitute violations of the Sherman Act, which is pre- 
cisely what Webster contends and what the Trial Court 


held. 


B. The District Court Erred in Its Holding That Higher 
Education Constitutes Trade or Commerce. 


finding. Webster 
the Opinion. (Brief, pp. 4-5, supra). 

The Trial Court used certain peripheral aspects of higher 
education to conclude that the overall nature of this highly 
complex and ancient activity is trade or commerce. These 
peripheral aspects—the operation of dining halls, dormi- 
tories and bookstores, and the financial considerations in- 
volved in teachers’ salaries and administrative expenses— 
have no relevance whatever to this case. Webster never 
has maintained that the ‘‘trade”’ of its bookstore is re- 
strained. The Court utilized some peripheral aspects of 
higher education to characterize teaching, research, and 
scholarship within liberal arts-based institutions as 
‘trade or commerce,”? and by clear implication held that 
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students in such institutions are articles of trade or com- 
mercial customers.” 

In addition to holding that higher education is trade 
or commerce, the Trial Court sought to buttress this prece- 
dent-lacking conclusion by claiming that Webster, as 
plaintiff, was engaged in trade or commerce. The Trial 
Court based this subsidiary finding on one fact—that 
Webster was a profit-making corporation. Instead of deal- 
ing with the core of this subsidiary issue—whether carry- 
ing on a junior college constitutes trade or commerce—the 
Court applied an artificial and mechanical rule determining 
‘trade or commerce’? not on the basis of the activity in- 
yolved, but on the happenstance of Webster’s corporate 
form. 

The Supreme Court has made clear that, in determining 
whether an entity is engaged in trade or commerce, atten- 
tion is not focused on the corporate form, but rather on 
the activity engaged in. American Medical Association v. 
United States, 317 U.S. 519, 528 (1943). The Supreme 


Court there rejected the argument that, because the Group 
Health Association was nonprofit, it could not be engaged 
in “‘trade or commerce.’’* Application of the Sherman 


17 With all due respect to the Trial Court. the rationalization set forth in 
this finding could best be described as the fallacy of converse accident or 
hasty generalization. The Trial Court considers only the ‘‘accidental’” or 
non-intrinsie aspects of higher education and generalizes on these, By 
analogy, it might just as well be argued that raising a family is a commer- 
cial venture since there are many commercial aspects to it. See Corr, INTRO- 
puction To Loaic 68 (3d ed. 1968). 


18 The Supreme Court in American Medical Association v. United States, 
xupra, held that the character of GHA’s corporate charter did not determine 
the issue of whether or not GHA was engaged in business or trade: 

“The fact that it is co-operative, and procures services and facilities 


on behalf of its members only, does not remove its activities from the 
aphere of business." 317 U.S. at 528 (Emphasis added). 


The footnote to this statement states: 


“Compare Associated Press Vv. Labor Board, 301 U.S. 103, 128-129; 
In re Duty on Estate of Incorporated Council, 22 Q.B. 279, 298; Maryland 
§ Virginia Milk Producers” Association V. District of Columbia, 73 App. 
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Act to regulate a field of endeavor should not depend on 
happenstance—the presence or absence of a profit-making 
entity. Webster is Hcensed as a junior college. The in- 
quiry is whether higher education—the essential activity 
engaged in by Webster and by Middle States and the ac- 
ivity to be regulated by the Act if it is applied—is ‘‘trade 
or commerce.** 
f the Trial Court's : capricious test is adopted, then one 
prosit- making corporation in any field could bring that field 
ithin the scope of the Act. For example, one profit- 
ae ehureh could sabject the entire field of religion to 
he Sherman Act, just. as under the District Court’s de- 
one profit- making junior college subjects the field of 
higher education to the Sherman Act. Further, the test 
advocated by Webster gives profit-making entities a privi- 
leged position in any field they enter. They, but not their 
nonprofit neighbors, can invoke the Sherman Act. 


1. The Controlling Definition of “Trade” Excludes Higher Education. 


In aoe Cleaners & Dyers. Inc. v. United States, : 286 
U.S. 427 (1932). the issue was whether cleaning, dyeing, 
and ES renovating clothes constituted trade or com- 
merce within the meaning of Section 3 of the Sherman Act. 

Affirming the Supreme Court of the District of Columbia, 
the U.S. Supreme Court held that these activities did con- 
stitute trade or commerce within the meaning of Section 3. 

‘As to the meaning of the eons the Court relied 
on the decision of Justice Story in The Nymph (C. C.) 1 
Sumn.. 316, 18 Fed. Cas. 506 (No. 10388, 1834). 286 U.S. at 
435-3 Justice Story, in construing use of the term 
trade” in the Coasting and Fishery Act of 1793, made the 


D.C. 399, 119 F. 2d 787, 790; La Belle v. Hennepin County Bar Assn., 
206 Minn. 290, 294; 288 N.W. 788, 790.”’ 


In each of these cases, the Courts examined the nature of the activity 
carried on and, on this basis, determined whether the party was in trade. 
The Courts did not look at the charter of the corporation to see whether 
or not it was ineorporated for profit. 
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following statement which was quoted by the Court in 
Atlantic Cleaners & Dyers: 
“« (Wherever any occupation, employment, or business 
is carried on for the purpose of profit, or gain, or a 
livelihood, not in the liberal arts or in the learned 
professions, it is constantly called a trade.’ ”? 286 US. 
at 436 (Emphasis added).”” 


In excluding the liberal arts from the definition of trade, 
the Supreme Court clearly precluded application of the 
Sherman Act in the instant case. 

In 1950 the Supreme Court again applied the Nymph 
standard in United States v. National Association of Real 
Estate Boards, 339 U.S. 485 (1950). The sole inquiry wa= 
whether the business of a real estate broker was ‘‘trade”’ 
within the meaning of Section 3 of the Sherman Act. 
Justice Douglas, on behalf of the Court, stated that the 
activity of the defendants was ‘‘commercial.*” The Court 
stated: 

‘Their activity is commercial and carried on for 
profit... The competitive standards which the Act 
sought to preserve in the field of trade and commerce 
seem as relevant to the brokerage business as to other 


branches of commercial activity.” 339 U.S. at 492 
(Emphasis added). 


The Court then applied the Nymph standard and coneluded 
that the business of a real estate broker constituted ‘*trade”’ 
within the meaning of Section 3. 

The holdings of Atlantic Cleaners and National Associa- 
tion of Real Estate Boards, both applying the Nymph 
formula, definitely preclude application of the antitrust laws 
to the professions or the liberal arts.” Further, a funda- 


19 Justice Story employed Samuel Johnson's definition of trade: **Oceu- 
pation; particular employment, whether manual or mereantile, distinguished 
from the liberal arts or learned professions.’ JOHNSON, DICTIONARY OF THE 
ENGusH Lancvagr (7th Ed., 1785). 


20 The Trial Court erroneously stated that Middle States claimed that it 
was outside the scope of the Sherman Act by virtue of the learned profession 
exemption. Middle States, on the contrary, claimed the ‘‘liberal arts** 
exemption. 


» 
sntal test is set up by National Assoctation of Real Estate 
(1) whether the activity is commercial, and (2) 
whether the competitive standards embodied in the Sher- 
man Act are relevant to the activity in question. 


2. Higher Education Is Not a Commercial Activity. 
association of Real Estate Boards, supra. 
tan ‘‘activity’’ be commercial before the anti- 

trust Jaws can be applied to regulate that activity. 
education is not a commercial activity 1s 
: recognized. Education is a public service.*? 
Higher educational institutions are maintained, not for 
profit. but for the public. As this Court said in U.S. ex rel. 
: lege v. Payne. 20 App. D.C. 606 (1902) : 


edueation. when it is not given by the 

: some public agency, or by some 

; zation as a matter of benevolence, is 
t to individuals to be conducted as a business; 
trnction in the higher branches of human 
is generally disseminated through those 


stions of learning, popularly known as such, which 
rigin to private or public munificence and 
lished solely for the public good and not for 
n° 20 App. D.C. at 613 (Emphasis added). 


ike many others, ts in fundamental accord 
ton of the ‘‘Hberal arts’’ from trade by the 
GeSnition embodied in the Vymph standard. 
Just as the distiz things about man, which separates him from 
t gregarious an Is, eapacity for reasoned thought, so the uni- 
ment to thought distinguishes it essentially from most 
It does not seek vietories; it does not work for profits; 
easurable. Its truest goals are not precise targets, 
chment of the minds and lives of its studeuts, the 
edge, the increase of understanding among men, and 
: trath.’’ Goheen, The Human Nature of a University. 


2 Among such other cases recognizing the essentially non-commercial nature 
of education are Cornell Cninermty v. Messing Bakeriex, 138 N.Y.S. 24 280, 
282 (App. . 1955), aff'd, 209 N.Y. 722, 128 N.E. 24 421 (1955) (in- 
jenetion granted to prevent bakery from using University’s name: ** Equity 
may also sh eld the thrust by business into the kind of legal rights sequirec 
im areas catirely remoced from commercial activities’’) (Emphasis added) ; 
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C. The Competitive Standards Embodied in the Sherman Act 
Are Irrelevant to Higher Education. 


The Court in National Association of R« al Estate Boards, 
supra, specifically found that the competitive standards of 
the Sherman Act were relevant to the business of real estate 
brokers. Such a finding could not be made in the instant 
case. 

Since the early days of the Sherman -\ct, the Supreme 
Court has recognized that the end sought to be achieved 
by the statute was effective competition among economic 
units. In FTC v. Raladam Co., 263 17.S. 643 (1931), the 
Court approved an earlier statement in FTC v. Sinclair 
Refining Co.. 261 U.S. 463, 476 (1923), which said: 

«<The great purpose of both statutes [the Sherman 
Act and the Federal Trade Commission Act] was to 
advance the public interest by securing fair oppor- 
tunity for the play of the contending forces ordinarily 
engendered by an honest desire for gain. 283 TS. 
at 647 (Emphasis added). 


And the Court squarely held that the protection afforded by 
both statutes 


«| . presupposes the existence of some substantial 
competition to be affected.”* 283 U.S. at 648. 


See also Northern Pacific Ry. Co. v. United States. 356 
U.S. 1, 4 (1958) (‘*. . . the policy unequivocally laid down 
by the [Sherman] Act is competition’”). 

Given this goal of competition between contending 
economic units sought to be attained by the antitrust laws. 
it is clear that the entire regulatory scheme is wholly 
foreign to higher education. This is so because the relation- 
ship among colleges is cooperative, not competitive. 
and Beard vy. Board of Education, $1 Utah 51, 16 P. 2d 900, 910 (1932) 
(permanent injunction denied because no violation of state statute Pro 
hibiting use of school houses for commercial purposes; extracurricular activi- 
ties of school ‘‘are a proper and necessary part of our educational system, 
and hence cannot be considered as carried on for commercial purposes."”) 
(Emphasis added). Cf. Marston v. Ann Arbor Property Managers Ass’n.. 
1969 CCH Trade Cases § 72,862 at p. $7,235 (E.D. Mich. 1969) (**.-- [T]here 
is presently no way that plaintiffs, as individuals or students, may come 
within the definition of ‘interstate commerce.” +2) 
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Higher edueation is distinguished by programs for the 
exchange of professors, the interchange of students who 
wish courses for credit at other institutions, and the general 
pooling of resources. Such cooperative endeavors are 
not a hallmark of business competition. Thus, to apply the 
Sherman Act in the instant case is to impose alien concepts 
on higher education. Imposition of the Sherman Act 
would render illegal much of the cooperation which pres- 
ently exists between colleges.~ 

The Sherman Act’s purpose is to preserve the competitive 
relationship between business entities. The Act is not in- 
tended to impose competition as the fundamental rela- 
tionship among institutions which never have before eco- 
nomically competed with each other. 


D. The Reach of the Sherman Act Is Consonant With the 
Reach cf the Restraint of Trade Doctrine at Common Law. 


1. The Sherman Act Was Intended to Codify the Common Law 

on Restraint of Trade. 

The legislative history of the statute established a funda- 
mental proposition. The Sherman Act was intended to 
provide, on a national basis, a remedy dealt with on a 
state-wide basis by the common law. The Act codified the 
principles of the common law with regard to restraint of 
trade. Whether a particular activity is within the scope 
of the Sherman Act must be determined by whether or 
not common law restraint of trade concepts can be applied 
to the activity. Thus, Senator Sherman, in describing the 
bill, stated: 

“Jt [the bill] does not announce a new principle of 
law, but applies old and well-recognized principles of 
the common law to the complicated jurisdiction of our 
State and Federal Government. Similar contracts in 
any State in the Union are now, by common or statute 
law, null and void. Each state can and does prevent 
and control combinations within the limit of the State.”’ 


23 Congress has consistently encouraged cooperation among institutions 
of higher education. Thus, in the Higher Edueation Act of 1965, Section 
204(a), Congress provides for grants for cooperative arrangementa to 
strengthen developing institutions. 20 U.S.C. § 1054. 
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21 Cong. Rec. 2456, cited in 1 Tovimix, supra, at 7 
(Emphasis added). 


Senator Sherman, in debates, also discussed in detail 
certain state Court common law restraint of trade cases, 
the deciding principle of which the Senator sought to have 
enacted into national law. Cf. Apex Hosiery Co. v. Leader. 
supra, 310 U.S. at 497, fn. 17. Thus, Senator Sherman 
cited Richardson v. Buhl, 77 Mich. 632, 43 N.W. 1102 (1889), 
a leading case decided by the Supreme Court of Michigan. 
The Court there held that a contract to enforce a monopoly 
in the manufacture of matches was illegal as a restraint 
of trade. The Diamond Match Co., according to the Court, 
was organized for the purpose of aggregating 

‘Can enormous amount of capital, sufficient to buy up 
and absorb all of that kind of business done in the 
United States and Canada, to prevent any other person 
or corporation from engaging in or carrying on the 
same, thereby preventing all competition in the sale 
of the article manufactured . . . The sole object 
of the corporation is to make money, by having it in 
its power to raise the price of the article. or diminish 
the quantity to be made and used. at its pleasure.” 
43 N.W. at 1110. (Emphasis added). 


Senator Sherman placed emphasis upon People v. North 
River Sugar Refining Company. 3 N.Y. Supp. 401 (Cir. Ct. 
1889), aff'd. 7 N.Y. Supp. 406 (Sup. Ct. 1889), aff’d.. 
121 N.Y. 582, 24 N.E. 834 (1890). This was the leading 
case in which the common law was used as a basis for 
declaring a trust illegal. Senator Sherman cited the opinion 
of Justice Barrett, 3 N.Y. Supp. 401, which reviewed the 
common law on the subject. 


‘‘But all the cases, ancient and modern, agree that a 
combination, the tendency of which is to prevent general 
competition and to control prices. is detrimental to the 
public, and consequently unlawful . . . Judge Daly 
sums up the result of his examination of the cases in 
these words: ‘That combinations are unlawful, the 
design and effect of which necessarily is to give the 
party combining a monopoly, more or less, for any 
length of time, of the manufacture or sale of a com- 
modity, * * * or to regulate and control the price of 
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a commodity, * * * or to secure any pecuniary ad- 
vantage in restraint of trade which would be injurious 
to the community.’ *? 3 N.Y. Supp. at 409 (Emphasis 
added). 


Justice Barrett cited six cases on this point. All of 
these involve a traditionally commercial activity and a 
restraint or monopoly entered into for the purpose of 
pecuniary gain. Not one applies the common law doctrine 
against monopolies or restraints of trade to activities that 
are not commerical, or profit oriented. The same is true 
of other cases discussed by Senator Sherman. 


2. The Common Law Test Was the Standard on Which the AMA 
Case Was Decided by This Circuit. 

The opinions of this Court of Appeals in United States 
vy. American Medical Ass’n.. 110 F. 2d 703 (D.C. Cir. 1940), 
cert. denied. 310 U.S. 644 (1940) and 130 F. 2d 233 (D.C. 
Cir. 1942), eff’d., 317 U.S. 519 (1943), rest on the 


applicability of restraint of trade concepts to the practice 
of medicine. Thus, Justice Miller in the second Court of 
Appeals decision sustaining the conviction of the defend- 
ants, stated: 


“It may be regrettable that Congress chose 
to take over in the Sherman Act the common law con- 
cept of trade, at least to the extent of including therein 
the practice of medicine. Developments which have 
taken place during recent decades in the building up 
of standards of professional education and licensure, 
together with self-imposed standards of discipline and 
professional ethics, have, in the belief of many persons, 
resulted in substantial differences between professional 
practices and the generally accepted methods of trade 
and business.’’ 130 F. 2d at 236 (Emphasis added). 


24 Hooker v. Vanslewater, 4 Denio 349 (N.Y. 1848); Stanton v. Allen, 5 
Denio 424 (N.Y. 1448); Morris Run Coat Co. y. Barclay Coal Co., 68 Pa. St. 
173, 186 (1871); Salt Co. v. Guthrie, 35 Ohio St., 666, 672 (1880); Craft v. 
McConoughy, 79 Tl. 246, 349 (1875); and Hoffman v. Brooks, 6 Ohio Dec. 
Reprint 1215 (1884). 
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E. Neither Common Law Restraint of Trade Concepts Nor the 
Sherman Act Has Ever Been Applied to Higher Edu- 
cation. 


Research with respect to both American and English 
restraint of trade precedents does not produce any case 
applying the restraint of trade concept to higher educa- 
tion Further, the Sherman -Act has never been applied 
to higher education, nor has an institution engaged in 
higher education before successfully invoked the Sherman 
Act. Absolutely no precedent exists for the relief Webster 
seeks. 


F. Because the AMA Decision Brought Only the Business-Like 
Aspects of the Practice of Medicine Within the Regulatory 
Scope of the Sherman Act. the Trial Court’s Dependence 
on It Was Erroneous. 


In addition to common law cases which applied restraint 
of trade concepts to the practice of medicine, the AMA 
Court had before it a combination which was clearly 


motivated by the desire to protect the economic position 
of the individual practitioner. 

In 1937, the AMA, the District Medical Society, and 
certain individuals entered into a ruthless and concerted 


23 Typical of the English cases construing the mean a ae) 
Chartered Mercantile Bank of India, London & China v. Wilson, 3 D. 108 
(1877). Baron Pollock, in considering whether the operation of a telegraph 
company was a ‘‘trade’’? and therefore exempt from certain duties on 
housing pursuant to the statute, 32 & 33 Viet. C. 14, 8. 11, employed the 
Johnson definition: 

+e) |. wherever any occupation, employment, or business is carried 
on for the purpose of profit or gain, livelihood, not in the liberal arts 
or the learned professions, it is constantly called a trade.** 3 Ex. D. 
at 120. 

Kelly, C. B. added that: 

**We may reasonably say that it [trade] was intended to embrace a 
great variety of different operations, though all of a commercial char- 
neter; something therefore like a warchouse, like a shop, like a counting 
house.’* 3 Ex. D. at 115. 


The approach typical of the American common lInw is demonstrated by 
the eases cited by Senator Sherman in the debates on the Sherman Act. 
Theac cases lend no support to application of the Sherman Act in the 
instant case. 
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course of conduct to destroy Group Health Association 
(GHA), a prepaid, risk-sharing, medical program. Any 
member of the District Society who either joined GHA’s 
statf or consulted with physicians on its staff was threatened 
with disciplinary action. In fact, several members were 
either forced to resign or were expelled from the Society. 
Steps were taken to obstruct the doctors on GHA’s staff 
rom treating and operating on patients in Washington 
hospitals. A ‘‘white list’’ of approved organizations, 
groups and individuals, with the name of GHA omitted, 
was circulated. Members were threatened with disciplinary 
action if they dealt with anyone who was not on the list. 
The AMA. the District Medical Society, and various 
other defendants were indicted for a conspiracy in restraint 
of trade in the District of Columbia, in violation of Section 3 
of the Sherman Act. In describing the charge, Chief 
Judge Groner said: 
‘‘The conspiracy is charged to have had as its back- 
ground the long continued policy of opposition on the 


part of American Medical Association to risk sharing 
plans for medical service, growing out of the fear of 
its members of business competition from doctors con- 
nected with such organizations.’ 110 F.2d at 707 


(Emphasis added). 


The Report of THE ATTORNEY GENERAL’s NationaL Com- 
surtee to Stupy THE AytiTrust Laws confirms both the 
common law test and the necessity of a commercial orienta- 
tion of the combination to bring it within the scope of the 
Sherman Act. The Report at 63, n. 232, states with 
reference to the AMA case: 

“Since at common law contracts in unreasonable 
restraint of the physician’s right to practice his pro- 
fession were often held to be unenforceable, the business 
aspects of the learned professions fall within the limits 
of the Sherman Act, both in the District of Columbia 
and federal territories, if they fall within the juris- 
dictional reach of the ‘trade or commerce’ clauses of 
the Act.’”? (Emphasis added). 


The dangers inherent in an open-ended application of the 
Sherman Act to the professional—as distinguished from 
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the businesslike—aspect of medical practice were em- 
phasized by commentators at the time.” 

The instant case is not concerned with the ‘‘businesslike 
aspects’? of higher education. The eligibility criterion, the 
ralidity of which is in question, did not spring from 
economic considerations. It sprang from purely educa- 
tional considerations, both philosophical and practical. 
Webster has never even attempted to show that the non- 
profit criterion grows out of economic or businesslike con- 
siderations. Absent such a. showing, the traditional 
exclusion of higher education from trade retains its full 
integrity, and the 41/4 cases are not applicable. 


Ill, NO COMBINATION OR CONSPIRACY IN RESTRAINT 
OF TRADE EXISTS. 

The Trial Court opinion manifests a unique—and 
unfounded—approach to proof of conspiracy or combina- 
tion. If that approach stands, future plaintiffs suing under 
the Sherman Act in effect will be relieved from even 


proving a combination. All they will need to show will 
be the existence of an organizational structure, no matter 
what the nature of the organization. 

The Trial Court’s opinion dismisses the combination 
requirement of the Act in three sentences: 


‘¢Plaintiff does not contend that the members of 
Middle States conspired specifically to restrain its 
trade nor that the six regional associations formed 
the Federation for that purpose. The evidence negates 
the existence of any evil, purposeful plotting by the 
defendant and Webster concedes that the reason for 
combining was honorable and laudable. However, it 
is clearly apparent that the intent to combine was 


26 See Note, The Medical Profession and the Sherman Act. & Gro. Wasn. 
L. Rev., 1034, 1044-45 (1940): 


“Before concluding, however, that the broad and unconfined limits 
of the Sherman Act should be held applicable to these dusiness-like 
phases of the medical profession, it might be well to consider the pos: 
sible effects such a decision might have upon the entire professional 
world .... The application of the Sherman Act to the strictly pro- 
fessional phases of medical practice must be avoided in doth the interest 
of the public and members of the profession.’” (Emphasis added). 
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present in each case and that the two associations, by 
their very formation, represent combinations and did 
enter into contracts.’’ 302 F. Supp. at 466. 


The Trial Court’s holding that the very formation of an 
association represents a combination is unsound. Not one 
ease is cited in support of the proposition. It flies squarely 
in the face of precedent. If upheld, it would give rise to 
wholesale and unwarranted liability. 

Middle States has not fixed the price of higher education 
in the District of Columbia. Middle States has not con- 
trolled the availability of higher education to residents of 
the District. Middle States has not attempted to lower 
the quality of higher education in the District so that an 
educational ‘trust’? or monopoly could realize higher 
profits. Middle States has worked no group boycott against 
Webster to prevent it from participating in higher 
education in the District. The facts that Webster has 
participated in higher education in the District and dra- 
matically increased the size of its student body in the last 
ten years completely negate its claim. 


A. The Trial Court Erred in Finding a Combination or Con- 
spiracy in the Random Behavior of Isolated Members of 
Middle States. 


The Trial Court placed strong reliance on the fact that 
some senior colleges and universities will not accept transfer 
credits from an unaccredited institution. (202 F. Supp. at 
468: FF 57). The Court’s theory is unclear. The pattern 
with regard to acceptance or rejection of credits from un- 
accredited institutions is totally random. Most Middle 
States member institutions of higher education do accept 
transfers from unaccredited institutions, although some 
impose special conditions. There is no proof that most 
Middle States members do not accept Webster’s credits. 
With regard to Middle States members, Webster was only 
able to show that 11 such institutions refused to accept 
their credits out of a total of 246 colleges or universities 
which are members of Middle States. Webster claims that 
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over 200 institutions accept their credits. Many of these 
must be in the Middle States area. 

There is no showing of parallelism—much less con- 
scious parallelism—with regard to acceptance or rejec- 
tion of transfer credits. The Trial Court made no finding 
that Middle States exercised coercive power on member 
institutions to reject credits from unaccredited institu- 
tions, or indeed, that Middle States had any policy what- 
soever on this matter. The challenged behavior in this 
case—the refusal of 11 institutions which are members 
of Middle States to accept Webster’s credits—constitutes, 
if anything, ‘‘unconscious nonparallelism.”’ 

The Trial Court, in effect, attempted to render illegal 
the behavior of some Middle States member institutions 
which, on the basis of their own decision, reject Webster 
transfer credits. The Trial Court sought to make such 
eccentric behavior itself constitute a Sherman Act viola- 
tion on the part of an organization to which these few 
institutions belong. 

The Supreme Court has rejected this approach. In 
Theatre Enterprises. Inc. v. Paramount Film Distributing 
Corp.. 346 U.S. 537 (1954), a case where proof of parallel 
action was established, the Supreme Court stated: 


“The crucial question is whether respondents’ 
[members of the alleged conspiracy] conduct toward 
petitioner stemmed from independent decision or from 
an agreement, tacit or express . . . {[T]his Court 
has never held that proof of parallel business be- 
havior conclusively establishes agreement or, phrased 
differently, that such behavior itself constitutes a Sher- 
man Act offense. Cireumstantial evidence of con- 
sciously parallel behavior may have made heavy in- 
roads into the traditional judicial attitude toward 
conspiracy but ‘conscious parallelism’ has not yet read 
conspiracy out of the Sherman Act entirely.” 346 U.S. 
at 540-41 (Emphasis added). 


This Court has closely followed the Theatre Enterprises 
rule. In Orbo Theatre Corp. v. Loew's, Inc., 104 U.S. App. 
D.C. 262, 261 F. 2d 380 (1958), cert. dented, 359 US. 
943 (1959), this Court affirmed per curiam a District 
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Court opinion, 156 F. Supp. 770 (1938), in which parallel 
business behavior alone had been deemed insufficient to 
establish the conspiracy element of a Sherman Act vio- 
lation. 

Plaintiff, a theater operator in Maryland, contended that 
defendants. Who were movie producers and distributors in 
Washington, violated Section 3 by their practice of with- 
holding release of new movies to it for a 21-day clearance 
period during which time the pictures were shown excelu- 
sively at defendants” theaters in the District. There, as 
here. plaintiff sought to blow up instances of random be- 
havior into a sinister pattern of intentional, concerted ac- 
tion against it. 

Judge Holtzotf’s opinion in the District Court, however, 
held for defendants: 


‘The fact that parallel action was taken by alleged 

i ; may under certain circumstances justify 

in drawing the conclusion that the parallel 

action was concerted action. Such an inference is 
permissible, but is not compelled. Whether to reach 
it in any particular case depends on the remainder 
of the evidence and the surrounding circumstances. 
Parallel action may indeed be concerted action, but 
it may also be due to the fact that persons concerned 
arrived at the same simple solution of a common busi- 
ness problem. Here the problem was a comparatively 
simple one, and the solution reached was more or less 
obvious. If the various officers and employees in- 
volved in the decision refrained from testifying on this 
point, the court might well draw an adverse inference. 
On the other hand, considering the fact that there 
was absolutely no evidence of the alleged conspiracy, 
beyond the taking of parallel action; that each of the 
participants denied any communication or consulta- 
tion with any of the co-defendants; and that none 
of the witnesses was in any way impeached or gave 
any testimony that was in any way inherently incredi- 
ble... . the Court is not justified in finding that the 
actions were jointly planned or concerted. In fact, 
the Court cannot do so without also reaching the con- 
clusion that some of the witnesses testified falsely. 
_., The Court, therefore, concludes that the plain- 
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tiff did not establish by a preponderance of the evi- 
dence that there had been a conspiracy on the part 
of the defendants to exercise an undne or illegal re- 
straint against the operations of the Villa Theater.”’ 
156 F. Supp. at 775-6. 


Judge Holtzoff was affirmed on this and every other point 
by this Court. 261 F. 2d at 380. 

The Orbo Theatre decision applies to the instant case. 
Like the plaintiff in Orbo in dealing with random be- 
havior, Plaintiff here paraded before the Trial Court sev- 
eral instances in which Webster students were told that 
their credits would not be acceptable because Webster is 
unaccredited. However, representatives of the institutions 
concerned testified that their individual admissions policies 
were theirs, and theirs alone, and not dictated by Middle 
States. Moreover, the number of institutions at which 
Webster students experienced this difficulty is only a frac- 
tion of the Middle States membership. Finally, here too, 
‘there was absolutely no evidence of the alleged conspir- 
acy,’ and the Trial Court made no such finding. Plain- 
tiff, in short, came nowhere near to meeting its burden 
of showing by a preponderance of the evidence that there 
was any conspiracy or even concerted action by Defendant 
or its members to restrain Plaintiff’s ‘‘trade.”” 

The rule in this Circuit is followed by other Courts. 
See, to the same effect, Delaware Valley Marine Supply 
Co. v. American Tobacco Co., 297 F. 2d 199, 202 (3d Cir. 
1961), cert. denied, 369 U.S. $39 (1962) (uniformity of 
action found, but held ‘‘not enough to sustain a finding of 
conspiracy,”’ which ‘remains an essential ingredient of 
a case based on Section 1.””) ; and Independent Iron Works, 
Inc. v. U. S. Steel Corp. 322 F. 2d 656, 661 (9th Cir. 
1963), cert. denied, 375 US. 922 (1963) (‘‘The mere fact 
that two or more of the defendants dealt with plaintiff 
in a substantially similar manner does not support an in- 
ference of conspiracy, even though each knew that the 
business behavior of another or the others was similar 
to its own.’’). 


ot 
B. Webster's “Trade” Has Not Been Restrained. 


ww arguendo that Webster is in ‘*trade,’’ that 

has not been restrained by Middle States. In 

Trial Court, Webster made m uch of the fact that, 
since 1967, it has suffered a decline in its Ser of ap- 
plicants. It sought to lay this decline at Middle States’ 
doorstep as the alleged result of the latter’s refusal to 
aceredit. The Trial Court refused to go that far, but 
did ate as to the number of pero received for 
eae The Soe also found 


which 
1963.66." 

Figure 1 in the Statement of Facts, supra, precludes 
any inference that the decline in applications received 
has been cansed by Middle States. Figure 1 shows that 
all five women’s colleges in the District, including Webster, 
have suffered a drop-off in applications received, beginning 
in class year 1966, All the other colleges, save Webster, 
are Middle States members. At the trial, Appellant in- 
troduced t u nrebut ted eradencs as to the causes o this de- 


highly publi ¢ cred crime situation in the Epes Chowaaie: 
if the same ‘“‘harm”’’ that accrues to Webster also accrues 
to the Middle States members in the District, the cause lies 
elsewhere than in the refusal to accredit. The fact that 
Webster has rejected a greater and greater number of 
applicants, year after year during the operation of the 
alleged ‘‘conspiracy”’, hardly constitutes proof that it has 
suffered irreparable harm from its nonaccre -dited status. 

A final fact militating against the Trial Court’s con- 
clusion is the spectacular increase in Webster’s profits dur- 
ing the years 1961-67. The unchallenged statistics con- 
cerning Webster’s financial posture, introduced at the trial 
by Defendant (DX 525A), show that total college in- 
come increased 82.3% by July 31, 1967 over what it was 
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in the year ending August 21, 1961. More revealingly, 
while nationally total college and total administrative ex- 
pense rose 55% and 90%, respectively, Webster’s net op- 
erating income tripled during the same period. 

The Trial Court made no finding that Webster’s finan- 
cial condition had suffered. The robust figure that Web- 
ster cuts on the balance sheet is hardly compatible with 
the image of a victim suffering irreparable harm from a 
conspiracy . In addition, the lack of any demonstrable 
monetary damage brings Webster within the rule of cases 
holding that a private antitrust plaintiff must prove the 
fact of damage as a prerequisite to maintaining the cause 
of action. Cf. Story Parchment Co. v. Paterson Parch- 
ment Paper Co., 282 U.S. 555, 562 (1931) (affirming jury 
verdict where ‘‘there was uncertainty as to the extent 
of the damage, but there was none as to the fact of dam- 
age; and there is a clear distinction between the measure 
of proof necessary to establish the fact that petitioner has 
sustained some damage, and the measure of proof neces- 


sary to enable the jury to fix the amount.*’) (Emphasis 
added). 


IV. THE FAILURE OF WEBSTER TO ESTABLISH THAT MIDDLE 
STATES HAS MONOPOLY POWER OVER HIGHER EDUCA- 
TION IN THE DISTRICT, AND THAT MEMBERSHIP IS FOR 
IT AN ECONOMIC NECESSITY, PRECLUDES RELIEF UNDER 
THE COMMON LAW. 

The Trial Court went beyond all existing common law 
precedent with regard to voluntary associations. The 
Court made no finding that Middle States had the power 
to control Webster’s ability to participate in higher edu- 
cation in the District. Nor did the Court make a finding 
that membership in Middle States was, for Webster, an 
“economic necessity."" In view of Webster's huge in- 
crease in profits, it would be impossible to make this find- 
ing. Yet, the Court did apparently depend on the common 
law to grant Webster relief. 

The Trial Court enunciated the general rule, followed 
in this Cireuit, which is strongly against judicial inter- 
fererence in the internal affairs—including membership 
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poliey—of private voluntary associations. United States 
ex rel. Robinson v. Bar Ass'n. of the District of Columbia, 
91 U.S. App. D.C. 5, 197 F.2d 408, £10 (1952) ; Avin v. 
Verta. 106 A. 2d 145 (D.C. App. 1954). The District Court 
then erroneously based its holding on an exception to this 
rule, exemplified by Falcone v. Middlesex County Medical 
Society, 34 N.J. 582, 170 A. 2d 791 (1961). 

There. a duly licensed and registered physician had 
been barred by the defendant. the County Medical Society, 
from membership because he failed to comply with its rule 
requiring four years’ attendance at a medical school. The 
New Jersey Supreme Court affirmed a lower Court order 
requiring the doctor’s admission. However, the Supreme 
Court made clear that it did so only because exclusion from 
the Medical Society made it totally impossible for the 
doctor to practice his profession, since admission to prac- 
tice in the local hospitals was a function of membership. 
The Society, as the Court found, 


**... possesses, in fact, a virtual monopoiy over the use 


of local hospital facilities. As a result it has power, 
by excluding Dr. Falcone from membership, to pre- 
clade him from successfully continuing in his prac- 
tice of obstetrics and surgery and to restrict patients 
who wish to engage him as an obstetrician or surgeon 
in their freedom of choice of physicians.’’ 170 A. 2d 


at 799. 


Under the Falcone exception, as under the Sherman 
Act, Webster is thus required to demonstrate that Middle 
States has the power, and has exercised the power, to pre- 
clude Webster from conducting a junior college. Web- 
ster’s own success belies the assertion that Middle States 
possesses any such monopoly power. 

The Trial Court also was clearly in error in relying on 
Hurwitz v. Directors Guild of America, 364 F. 2d 67 (2d 
Cir. 1966). That case was an expulsion, not an exclusion, 
case: “Therefore, we treat the question of whether DGA’s 
conduct was lawful as though plaintiffs had been expelled 
from DGA membership.’’ 264 F. 2d at 72 (Emphasis 
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added). The Trial Court itself recognized the well- 
settled distinction between the two classes of cases in its 
opinion.”* 

More germane to the issue at bar is a leading exclusion 
case, Salter v. New York State Psychological Association, 
14 N.Y. 2d 100, 198 N.E. 2d 250 (1964). There, as here, 
plaintiff failed to meet defendant association’s member- 
ship requirements, and questioned its right to set member- 
ship standards. The New York Court of Appeals unani- 
mously held that plaintiff failed to bring himself within 
the Falcone exception, and denied relief. 


V. THE TRIAL COURT ERRED IN UPHOLDING WEBSTER’S 
CONSTITUTIONAL CLAIM. 


The Trial Court embarked on an unprecedented path 
with regard to the Constitutional claims in Count 2. The 
Trial Court never found the presence of state action in 
the case—which must exist before the Constitution can be 
invoked. Nor did the Court ever name a specifie Constitu- 
tional right possessed by Webster which had been violated 
by Middle States. 

Nonetheless, the Trial Court granted Webster relief 
under the Constitution. Its opinion is entirely without 
precedent. If upheld, it effectively removes the require- 
ment of state action heretofore required in all such cases. 

The Trial Court, in passing on Plaintiff’s Constitutional 
claims, never focused on the particular action complained 
of in this case—the refusal, in 1966, of Middle States to 
accept Webster’s application for evaluation and accredi- 
tation. The Court below made no finding that this action 
constituted state action on the part of either the District 
of Columbia or the Federal Government. 


27 Even in expulsion cases the right of a regional accrediting association 
to act its own rules has been recognized, North Dakota v. North Central Asso- 
ciation, 99 F. 2d 697, 700 (7th Cir, 1988) (**The Association being purely 
voluntary is free to fix qualifications for membership; and to provide for 
termination of membership of institutions which do not meet the standards 
fixed by the Association.’’). 


os 


A. Constitutional Restraints Are Applicable Only If the Very 
Discriminatory Act Complained of Constitutes the State 
Action of a Sovereign to Which the Complaining Party Is 
Subject. 


The recent ease of Grossner v. Trustees of Columbia 
University, 287 F. Supp. 535 (S.D.N.Y. 1968), demonstrates 
the necessity of showing that the particular discriminatory 
act complained of must be state action to be cognizable 
under the Constitution. Grossner involved the recent dis- 

‘ chieh took place at Columbia. The University 
set mp a special procedure to discipline the students in- 
volved. In the District Court, plaintiff students attacked 
the procedure as a denial of their Constitutional rights. A 
hreshold question was the matter of state action. There, 

re, the plaintiffs relied on racial discrimination cases. 

Speaking of the record before him on a motion for pre- 
Eminary injunction, Judge Frankel held: 


‘*What is still more striking is the total absence of 
any indication that the State (or any government) is 


involved as a participant in the University disciplinary 

proceedings to which the motion for a preliminary in- 

or is directed. The major precedents plaintiffs 

on this subject deal with the problem of racial 

vation es it is affected by the Fourteenth 

In such cases, ‘after sifting facts 

tances,’ ... decision went against 

the avency (commorly, though not 

necessarily, named the defendant) because there was 

found ‘that degree of state participation and involve- 

ment in discriminatory action which it was the design 

of the Fourteenth Amendment to condemn’. Note 

that the critical ‘involvement’ was in the very ‘dis- 

criminatory action” under constitutional attack.’’ 287 
F. Supp. at 548 (Emphasis added). 


As in Grossner, there is no proof in this case that the 
Federal Government or the District of Columbia was in- 
volved in the ‘‘very discriminatory action’? under Consti- 
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tutional attack—namely, the denial of evaluation and mem- 
bership to Webster in 1966. 

In Grossner, as in the instant case, plaintiffs argued 
that the nature of the activity in which Columbia Uni- 
versity was engaged—higher education—was a ‘‘pubiic 
function,’? and that therefore the actions of Columbia 
should be subject to the Constitution. The Court rejected 
the argument: 


‘Plaintiffs’ remaining thought—that Columbia per- 
forms a ‘public function” in ‘educating persons’ which 
may be ‘likened to a ‘company town’ or a party pri- 
mary system’—is, briefly, without any basis... Of 
course, plaintiffs are correct in a trivial way when 
they say education is ‘impressed with a public inter- 
est Many things are. And it may even be that 
action in some context or other by such a University 
as Columbia would be subject to limitations like those 
confining the State. But nothing supports the thesis 
that university (or private elementary) ‘education’ as 
such is ‘state action.’ Cases like Marsh v. State of 


Alabama, supra—where the party held to have offended 
the Fourteenth Amendment was -tlabama. not the 
Gulf Shipbuilding Corporation, owner of the ‘company 
town’—-are of no help.’’ 287 F. Supp. at 549. (Em- 
phasis added). 


The Court also rejected as a basis for finding ‘‘state 
action’’ the fact that Columbia receives substantial sums 
from the Federal Government. 287 F. Supp. at 547-548. 
The Trial Court accepted Webster’s theory that it was 
sufficient if state or Federal governments were involved in 
some activities of Middle States, even if those authorities 
were not involved in the refusal of Middle States to accept 
Webster's application. This approach has been squarely 
rejected in Powe v. Miles. 407 F. 2a 73 (2d Cir. 1968). 


28 Seo Browns v. Mitchell, 409 F. 2d 593 (10th Cir. 1969). This was an 
action by disciplined students at the University of Denver under Civil Rights 
Act. The Court held, citing Grossner, that there was no state action in- 
volved, ‘‘[T]here is no suggestion that the claimed involvement [tax exemp- 
tion for the University] is in any way associated with the challenged activ: 
ity.’" 409 F. 2d at 596. 
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Appellants, students disciplined by Alfred University, 
argued there that Alfred's involvement with the State of 
New York was sufficient to make all of its actions state 
actions. The Court rejected this: 


**[T]he state must be involved not simply with some 
activity of the institution alleged to have injury upon 
a plaintiff but with the activity that caused the injury. 
Putting the point another way, the state action, not 
the private action, must be the subject of complaint. 
See Burton v. Wilmington Parking Authority, supra, 
365 U.S. at 725... Grossner v. Trustees of Columbia 
University.” 407 F. 2d at $1 (Emphasis added). 

In the only other recent case in which the right of an ac- 
crediting association to maintain its own standards was 
attacked, Parsons College, Inc. v. North Central Associa- 
tion, 271 F. Supp. 65, 70 (N.D. Til. 1967), the Court held 
that, as to such associations, ‘‘the governing law lies out- 
side the Constitution.”’ Plaintiff college there had sought 
injunctive relief to prevent the association from withdraw- 


ing accreditation. In rejecting the college’s due process 
claim, the Court held: 


‘With a corporate charter granted under general 
law, the Association stands on the same footing as any 
private corporation organized for profit or not. The 
fact that the acts of the Association in granting or 
denying accreditation may have some effect under gov- 
ernmental programs of assistance to students or col- 
leges does not subject it to the constitutional limits 
applicable to government, any more than a private em- 
ployer whose decision to hire or fire may affect the 
employee’s eligibility for governmental unemployment 
compensation.’’ 271 F. Supp. at 70. 


On facts analogous to those at bar, New York’s highest 
Court also has rejected an attempt to invoke the Constitu- 
tion. Salter v. New York State Psychological Association, 
supra, involved an attempt by an excluded applicant to 
force his way into a professional association. This, de- 
spite the fact that he failed to meet a membership require- 
ment that an applicant have completed graduate work in 
psychology. There, as here, plaintiff cited a number of 
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relationships between the association and the State and 
argued that, because of them, the association was subject 
to due process limitations. The Court of Appeals unani- 
mously rejected this argument and held: 


‘‘Petitioner’s showing of co-operation between this 
professional group and the State’s own Advisory Coun- 
cil falls well short of the Nixon case’s test: ‘whether 
they [political party committee] are to be classified as 
representatives of the state to such an extent and in 
such a sense that the great restraints of the Constitu- 
tion set limits to their action’ (286 U.S. supra, p. 89.) 
. . . Co-operation and leadership, advice and reliance 
on advice—these are shown, but not shown is delega- 
tion by or agency of the State.’’ 198 N.E. 2d at 253 
(Emphasis added). 


The action complained of in this case—the refusal of 
Middle States to accept Webster’s application for accredi- 
tation in 1966—was the private action of Middle States. 
Neither the Federal Government nor the District of Colum- 
bia participated in any way. No evidence demonstrated 
that either government had the power to police the mem- 
bership policy of Middle States. 

Further, the Trial Court’s reliance on any relationship 
between Middle States and the Federal Government is 
totally inapposite in view of Webster's policy against ac- 
cepting monies from the Federal Government. Of course, 
the fact that Webster is a profit-making junior college ex- 
cludes it, as an institution, from receiving benefits under 
any existing Federal program.” 


29 Even if Webster did attempt to obtain Federal funds, it would be 
unsuccessful, In all cases in which Federal funds are available to institu: 
tions, they are restricted to nonprofit institutions, See Federal Statutes 
Relating to Eligibility for Federal Funding, Exhibit C to the Appendix. 
Thus, a profit-making institution of higher education cannot, as an institution, 
bo eligible to receive Federal funds, It is a basie tenet of Congress that 
public funds can never inure to the benefit of any personal use. 

All of the Federal funding statutes make a nonprofit institution eligiMe 
for funds if it is ‘‘aceredited by a nationally recognized aceriting agency 
or association,’’ However, accreditation is but one of several ways in 
which an institution may qualify for Foderal funds. Most of the statutes 
provide alternative methods of determining an institution's eligibility, The 
principal alternative method of determining institutional eligibility is by 
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B. Precedent Does Not Support the District Court's Holding. 


The Supreme Court never has held that 2 private entity 
is subject to Constitutional restraints because it performed 
an ‘tinherently governmental function.” 

Marsh v. Alabama, 326 U.S. 501 (1946) does not support 
the Trial Court's hold: Appellant there was arrested 
by the deputy sheriff of Mobile County. The action was 
against the State of Alabama. Clearly, state action was 
present. Nor can Webster find comfort in Terry v. dams, 
345 U.S. 461 (1953) or Evans v. Newton, 382 US. 296 
(1966). In these cases, as in Public Utilities Comm’n v. 
Pollak. 343 U.S. 451 (1952) and Burton v. Wilmington 
Parking Authority, 365 U.S. 715 (1961), application of the 
Constitution was premised on the state’s existing regula- 
tory supervision over the particular discriminatory act 
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See, for example, Higher Educa 
ments of 1201, Three accredited institutions 
t ther accept t 

same basis as they accept transfer credits from accredited institutions, 
Webster has such a ‘‘3 letter cer’ tien’? at the Office of Education 
(Sherwood Webster, JA. 189). In addition, many programs state that, in the 
absence of a nationally recognized accrediting agency which is qualified to 
acere a particular class of institutions, the Commissioner of Education 
shall appoint an Advisory Committee to establish standards pending the 
establishment of a qualified accrediting agency. Sec, for example, Higher 

Ednueation Amendments of 1968, 20 U.S.C. § 435. 


Only two programs out of the extensive Federal assistance to higher eduen 


tion indirectly involve proprietary institutions—the college work-study pro 
gram and the National Defense Student loan program. Higher Edueation 
Amendments of 1968, 20 U.S.C. §§ 461(b) and 491. The purpose of both 
of these programs is to provide financial assistance fo the students attending 


the institution and not to the institution itaelf. Under the college work-study 
program, students are permitted to work up to 15 hours a week during 
the academie year and up to 40 hours during vacation. Federal funds pay 
80% of the cost and the participating college contributes 20%. Job prefer- 
ente & r this program must be given to students from low income families. 
The National Defense Student Loan program was established to enable 
students to obtain low-interest loans in order to complete their education. 
A participating institution must contribute to the loan fund $1.00 for every 
£9.00 of Federal funds which is provided. In 1968, some proprictary in 
stitutions—schools which provide at Jeast a six months program to prepare 
students for gainful employment in a recognized occupation—became eligible 
to participate in these two programs. Webster has not sought to participate 
in these programa, and has disclaimed any interest in them. 


attacked. No sucn power exists on the part of either the 
Federal Government or the District of Columbia in this 
case. 


VL THE NONPROFIT STANDARD, SUPPORTED BY BOTH HISs- 
TORY AND PRESENT REALITIES, IS CONSTITUTIONALLY 
SOUND AND ENTIRELY REASONABLE. 

Middle States and the other regiona lations are 
unique institutions in America, Middle State-, like the 
others, grew out of the desire to improve ! her education 
e 


through cooperation among colleges and u rsities. Th 
accrediting process is the result of this desire. 

Middle States always has been an association of nonproat 
or public institutions. The eleemosynary concept controls 
its nature.” Institutions freely release faculty members 
and administrators to serve on evaluation teams in recog- 
nition of their professional duty to the entire community 
of higher cdueztion. Institutions to be evaluated open 
themselves frankly to the constructive criticism of their 
peers in the hope of improving themselves. Institutions 
seck acereditation not as av asset which makes them more 
valuable or more attractive as commercial acquisitions. 
but because they seek excellence in education. 

Middle States never has had a profit-making member in 
higher education. It has never hada member which sought 
accreditation because it wanted to inerease the profit- 
ability of its operation. Middle States has never had 
within it members who hired faeulty, or reernited and 
taught students, for commercial profit. Middle States has 
never evaluated an applicant which was owned and con- 
trolled in its actions by stockholders. 

The evaluative criteria that Middle States has developed 
over the years have no relevance to profit-making cor- 
porations. These criteria contained in ‘*Characteristies 
of Excellence’? and other documents (Brief. p. 11. 
supra) clearly presuppose the eleemosynary vature of the 
applicant. Middle States has no machinery for policing 

20 Daniel Webster, in his argument, traces the history of colleges a8 
cleemosynary institutions back to the common law. The Trustees of Dart- 
mouth College v. Woodward, 17 U.S. (4 Wheat) 518. 562 (1819). 
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the finances of its members. Because its members are 
nonprofit, stringent financial regulation is unnecessary. 
Middle States is not equipped to undertake the program 
of regulation which would be necessary to protect the 
public egainst profit-making corporations taking financial 
advantage of their students 

introduction of profit-making members inevitably 
would change the nature of the Association. The present 


teaching the young. 
presently exist within Middle States could not withstand 
this intrusion. 
Neither Middle States nor the other regional associations 
desire to foreclose higher education to commercial corpora- 
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better serve the American public. 

The nonprofit standard is based on history, necessity, 
and common s¢ It makes a distinction that does no 
more than recognize reality. The standard certainly does 
not constitute an ‘invidious discrimination’’ repugnant 
to the Equal Protection Clause of the Constitution, even 
if that clause were applicable. Allied Stores of Ohio, Inc. 
vy. Bowers, 358 U.S. 522, 527 (1959) (“ ‘Tf the selection or 
classification is neither capricious nor arbitrary, and rests 
upon some reasonable consideration of difference or policy, 
there is no denial of the equal protection of the law.’ ’’); 
Rathray Express Agency Vv. New York, 336 U.S. 106, 110 
(1949) (The question of equal protection is to be answered 
on practical considerations based on experience, such as 
whether a classification has relation to the purpose for 
which it is made) ; Tigner v. Texas, 310 U.S. 141, 147 (1940) 
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(‘The Constitution does not require things which are 
different in fact or opinion to be treated in law as though 
they were the same.’’). 

Further, the standard clearly is valid under any for- 
mulation of the Sherman Act ‘‘rule of reason.”’ Board 
of Trade of the City of Chicago v. United States, 246 U.S. 
231 (1918)(‘*The history of the restraint, the evil be- 
lieved to exist, the reason for adopting the particular 
remedy, the purpose or end sought to be attained, are all 
relevant facts.’’). 

This Court recently held that a university is ‘‘a com- 
munity of scholars,’’ where ‘‘The readings of the market 
place are not invariably apt in this noncommercial 
context.’’ Greene v. Howard Unirersity. 412 F.2d 1128, 
1135 (D.C. Cir. 1969). This reasoning recognizes the 
difference between the educational world and the com- 
mercial world. 


CONCLUSION 


The judgment of the Trial Court should be overruled. 
Appellee’s complaint should be dismissed in its entirety. 


Respectfully submitted. 
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ADDENDUM 


Statutes Involved 


Section 3 of the Sherman Act, 15 U.S.C. $3 provides: 
Syery contract, combination in form of trust or 
otherwise, or conspiracy, in restraint of trade or com- 
merce in any Territory of the United States or of the 
District of Columbia. or in restraint of trade or com 
merce between any such Territory and another, or 
between any such Territory or ‘Yerritories and any 
State or States or the District of Columbia, or with 
foreisn nations. or between the District of Columbia 
and any State or States or foreign nations, is declared 
illegal. Every person who shall make any such con- 
tract or engage in any such combination or conspiracy, 
<hall be deemed guilty of a misdemeanor, and, on con- 
sjetion thereof, shall be punished by fine rot exceeding 
fifty thousand dollars, or by imprisonment not exceed- 
ing one year, or by both said punishments. in the dis- 
cretion of the court. 


Section 1 of the Sherman Act, 15 U.S.C. § provides: 


Every contract, combination in the form of trust 
or otherwise, or conspiracy, in restraint of trade or 
commerce among the several States, or with foreign 
nations, is declared to be illegal... . 


Section 204(a) of the Higher Edneation Act of 1965, 
2 TS.C. $1054(a) provides: 


The Commissioner is authorized to make grants to 
developing institutions and other colleges and uni- 
versities to pay part of the cost of planning, develop- 
ing, and carrying out cooperative arrangements which 
show promise as effective measures for strengthening 
the academie programs and the administration of de- 
veloping institutions. Such cooperative arrangements 
may be between developing institutions and other col- 
leges and universities, and between developing institu- 
tions and organizations, agencies, and business entities. 
Grants under this section may be used for projects and 
activities such as— 


(1) exchange of faculty or students, including ar- 
rangements for bringing visiting scholars to developing 
institutions ; 
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(2) faculty and administration improvement pro- 
grams utilizing training, education (including fellow- 
ships leading to advanced degrees), internships, re- 
search participation, and other means; 


(3) introduction of new curriculums and curricular 
material ; 


(4) development and operation of cooperative educa- 
tion programs involving alternate periods of academic 
study and business or public employment; 


(5) joint use of facilities such as libraries or labora- 
tories, including necessary books, materials, and equip- 
ment; and 


(6) other arrangements which offer promise of 
strengthening the academic programs and the adminis- 
tration of developing institutions. 
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Middle States’ Exclusion of Webster Solely 
Because of its Proprietary Status Violates 
Webster’s Constitutional Rights to Due Pro- 
cess and Equal Protection of the Law 


COMMON LAW: TRIAL COURT PROPERLY HELD THAT 
ACCREDITATION BY MIDDLE STATES IS NECESSARY IF 
WEBSTER IS TO SUCCESSFULY CONTINUE TO OPERATE 
AS A JUNIOR COLLEGE, AND THAT PUBLIC POLICY RE- 
QUIRES THAT MIDDLE STATES’ POWERS BE EXERCISED 
REASONABLY 5 . 5 


TRIAL COURT PROPERLY HELD THAT INJUNCTIVE RE- 
LIEF WAS APPROPRIATE IN THIS CASE . 


CONCLUSION 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 23.351 


MARJORIE WEBSTER JUNIOR COLLEGE. INC., | 
Appellee. 


Vv. 


MIDDLE STATES ASSOCIATION OF COLLEGES, 
AND SECONDARY SCHOOLS. INC.. 
Appellant. | 


On Appeal from the United States District Court 
for the District of Columbia 


BRIEF OF THE APPELLEE 


STATEMENT OF ISSUES PRESENTED 


1. Whether it is arbitrary. discriminatory and unreasonable for an educa- 


tional accrediting agency to refuse to consider a junior college for accreditation 


solely because of its corporate form. 


2 Whether refusal to evaluate educational quality of proprietary institu- 
tions is reasonably related to accrediting agency’s announced purpose of serving 
the educational world and the public by establishing standards of quality and 
identifving institutions which achieve them and also to stimulate and help in- 


stitutions reach their maximum effectiveness. 


3. Whether Middle States. in combination with its member institutions 
and in combination with the other regional accrediting associations, unreason- 
ably restrained Webster’s trade by excluding it from accreditation solely on the 
basis of its proprietary character, thereby inhibiting its ability to compete with 


members of Middle States and other regional associations. 


4. Whether Middle States is subject to constitutional restraints by virtue 
of its quasi-governmental role in performing the federal and state delegated func- 
tion of identifying institutions of quality for purposes of federal aid-to-education 


programs, state teacher certification, and state loans and scholarship to students. 


5. Whether Middle States’ refusal to consider the merits of Webster’s ed- 


ucational program 'solely because it is proprietary is arbitrary, unreasonable and 


contrary to the public interest and, thus, a denial of constitutional due process 


and equal protection of the laws. 


6. Whether Middle States, in excluding Webster because of its proprietary 
corporate form, has exercised its monopoly power over the type of accreditation 
necessary to successful continuation of the operation of Webster’s junior college 
in an unreasonable manner and contrary to the public interest in accreditation 


of institutions of higher education. 


7. Whether Middle States’ refusal to consider Webster for accreditation 
will cause Webster to suffer irreparable injury. 


8. Whether Webster is entitled to a permanent injunction enjoining Mid- 
dle States from denying it eligibility for evaluation and accreditation because 


of its proprietary character. 


STATEMENT OF THE CASE 
Plaintiff-appellee Marjorie Webster Junior College. Inc. ( ~Webster”) operates 
a junior college for women in the District of Columbia. Founded in 1920 and 
incorporated as a for-profit educational organization under D. C. law in 1927, 
Webster has been accredited by the D. C. Board of Education as a’ junior college 
and licensed to award the Associate in Arts degree since 1947. ! 
Defendant-appellant Middle States Association of Colleges and Secondary 
Schools, Inc. (“Middle States”) is a nonprofit educational organization incorpo- 
rated in New York in 1966. Its predecessor. an unincorporated association. has 
been in existence since 1886. Middle States is a regional accrediting association 
whose stated purpose is to serve the educational world and the public by estab- 
lishing standards of quality and identifying those institutions which achieve them 
and also to stimulate and help educational institutions to reach maximum effec- 
tiveness. Its membership consists primarily of institutions of secondary and higher 


education which it has accredited. Membership is concomitant with accreditation. 


In 1964, Middle States’ Commission on Institutions of Higher Education 
combined with corresponding commissions of the five other regional accrediting 
associations to form the Federation of Regional Accrediting Commissions of 
Higher Education through which the six regionals speak with one voice on mat- 
ters of common interest and establish common policies and procedures. As one 
of its first acts, the Federation adopted a statement of uniform criteria for eli- 
gibility for consideration for accreditation, including the requirement that an in- 
stitution “should be a nonprons organization with a governing board represent- 
ing the public interest.” | 


Webster has never been evaluated for accreditation by Middle States. Find- 
ing the lack of regional accreditation increasingly oppressive. Webster asked Mid- 
dle States in 1966 to waive its nonprofit eligibility criterion and to evaluate its 
educational program to determine if it merited accreditation. When Middle States 


refused because Webster is a proprietary institution, Webster brought suit in the 


District Court seeking an injunction to enjoin Middle States from denying it 


eligibility for evaluation and accreditation because of its proprietary character 
and ordering the association to accept its application for evaluation and to ac- 
credit the college if it otherwise qualifies under Middle States’ standards. The 
first count of the complaint alleged that Middle States’ refusal to consider Web- 
ster’s application was an unreasonable restraint of its trade in violation of Sec- 
tion 3 of the Sherman Antitrust Law, inhibiting Webster’s ability to compete 
with members of Middle States and the other regional associations. As amended, 
the complaint. in a second count, charged that Middle States’ refusal was arbi- 
tary, discriminatory, unreasonable and contrary to the public interest. The 
second count is grounded on two separate theories — first, that Middle States 
is subject to constitutional restraints because its accrediting function is state ac- 
tion in a constitutional sense and that its refusal to consider Webster was viola- 
tive of the due process and equal protection clauses: second, that under the 
common law governing private associations, Middle States, with a monopoly 
power over regional accreditation in this area, had acted unreasonably in exclud- 
ing Webster from membership and accreditation which is essential to successfully 


continuing to operate the junior college. 


Following extensive discovery by both parties, cross-motions for summary 


judgment were filed and denied. 


After ten weeks of trial (February 24, 1969 - May 5, 1969), which pro- 
duced a voluminous record of several hundred exhibits and approximately 7,300 
pages of testimony, the trial court granted relief to Webster on both counts of 
its amended complaint on July 24, 1969. An order was entered on August 1, 
1969 enjoining Middle States from denying Webster eligibility for evaluation and 
accreditation because of its proprietary character and commanding Middle States 
to accept, process and evaluate Webster’s application and to accredit it if it shall 


otherwise qualify under Middle States’ evaluation criteria. 
Briefly summarized the District Court held: 


1. That it had jurisdiction of defendant-appellant and that venue was prop- 


erly laid in this district. (Middle States has abandoned its claims of defective 


jurisdiction and venue, not having discussed them in its brief.) 


| 
2. That the Sherman Act is applicable to the facts of this case because 
Webster is engaged in trade, being a corporation in business for profit, and that 


it is immaterial whether defendant association is engaged in tradd. 


| 
3. That Middle States, in combination with its own members and in com- 
bination with the Federation, has restrained Webster’s trade by refusing to con- 
sider it for membership and accreditation, thereby inhibiting its| ability to com- 


pete in the field of higher education. 
| 


4. That the nonprofit criterion which constituted the sole basis of Web- 
ster’s exclusion does not further Middle States’ stated objectives. is not reason- 
ably related to those objectives and is not justified by the evidence and, there- 


fore, the restraint on Webster’s trade is discriminatory. arbitrary and unreasonable. 


5, That, in carrying on its accreditation function. Middle States acts in a 
quasi-governmental capacity, performing the federal and state delegated function 
of identifying institutions of quality for purposes of federal aid- te-education pro- 
grams, state teacher certification and student loan and scholarship programs, sub- 
jecting it to constitutional restraints prohibiting it from acting in jan unreasonable, 


discriminatory and arbitrary manner. 


6. That due to the reliance placed on Middle States accreditation by the 
public and the government in identifying institutions of quality.: ‘its accreditation 
is necessary for Webster to successfully continue to operate its junior college and 
public policy requires Middle States to exercise its power in a reasonable manner 
in the public interest: exclusion of Webster solely because of its proprietary char- 


acter is unreasonable and contrary to the public interest. 


7. That Middle States’ refusal to consider Webster's application will cause 


irreparable injury to Webster, unless enjoined. | 


COUNTERSTATEMENT OF FACTS 


Since much of defendant's Statement of Facts is highly argumentative, it 


will be treated in our Argument, izfra. However, there are two significant and 


material factual matters omitted from defendant’s Statement which we are con- 


strained to set out at this point in our brief. 


A. MIDDLE STATES’ REFUSAL TO CONSIDER WEBSTER FOR ACCREDITA- 
TION INHIBITS WEBSTER’S ABILITY TO COMPETE WITH REGIONALLY 
ACCREDITED INSTITUTIONS, RESTRAINS WEBSTER’S TRADE, STIG- 
MATIZES IT ‘AS INFERIOR. AND CAUSES IT IRREPARABLE INJURY. 


1. Lack of Accreditation Stigmatizes an Institution as 
Inferior and Makes it Difficult to Attract Students. 


The trial court found that: “Only Middle States furnishes regional accred- 
jtation in the District of Columbia area and thus the only manner in which Web- 
ster can obtain certification of the quality of its institution which would be 
widely recognized by the public is through accreditation by Middle States.” 
(FF 24). Defendant does not dispute that finding 


Middle States publishes 2 list of accredited institutions which is widely dis- 
tributed to colleges and secondary schools in its area (P-X-5, J.A. 457). This 
list states that “accreditation warrants the consideration of acadamic records at 
face value” and unaccredited institutions must “establish some other basis for 
confidence in its work” — a basis which is unspecified. (P-X-5, pp. 5-6). This 
high appraisal of the significance of accreditation is put forward in other widely 
distributed publications published by Middle States, in which high school stu- 
dents and their guidance counsellors are told that a student is well advised to 
limit college choice to accredited colleges, since accreditation “carries great 


weight with other institutions, graduate and professional schools, foreign univer- 


sities, prospective employers and the Federal Government” (P-X-7, pp. 18-19). 


The Federation similarly publishes a nationally distributed list of “Accredited 

Institutions of Higher Education,” emphasizing that accreditation warrants con- 
fidence in an institution and that the lack of accreditation requires ‘some other 
basis for confidence” (P-X-40, p. xiii). Widely used reference works repeat and 
republish the significance of accreditation and the lack thereof. (P-X-114, p. 
91, 202; P-X-38; P-X-148; P-X-39). Due solely to lack of regional accreditation, 


Webster is assigned an inferior symbol in an annual publication of the American 


Association of Collegiate Registrars and Admissions Officers, which is widely 
used to evaluate transfer credits.? 


cks regional accreditation, its graduates experience great 


Because Webster la 
dits to senior institutions. Their range of ‘choice of 


difficulty in transferring cre 


senior institutions is severely limited. At most senior institutions transfer of 


credit is either impossible or is granted only on onerous conditions which are 
dited schools. The unaccredited school 


not imposed upon transfers from accre 
2 Plaintiff's witnesses uniformly 


is, in effect, marked as an inferior institution. 
recognized without difficulty the harm that would naturally be caused by lack 
of accreditation. Middle States’ own witnesses concede the adverse effect of 
lack of accreditation. As the Chairman of Middle States Higher Commission 
stated, “When institutions are tuming down graduates of accredited {2-vear] col- 


leges, why should they consider graduates of non-accredited colleges.” 
felt inevitably in the 


The effect of this difficulty in transferring credits is 
nts. Students in 


h a junior college will have in attracting stude 
s are advised by guidance counsellors to avoid 
f the problems which may be encountered i 


difficulty whic 
secondary school 
schools because 90 


credits.® 


unaccredited 


é 
n transferring 


" symbol by the reporting institution, meaning that| credits must be 


1 Webster is given a “D" 
validated through examination. (P-X-44. Ruth J.A. 249-53, 266-67). 

2 p.x-47a-47mm, J.A. 307-09. 314-15, J.A. 317, P-X-70, J.A. 501-03. 504, P-X-75, J.A. 
509, P-X-76, J.A. 517-19, P-X-74. J.A. 492-500, 536-41, 545-47, P-X-72. J.A, 555-60, 562- 
64, P-X-73B, J.A. 573-75. 579-80, J.A. 


2, Howard J.A. 143. Stiles J.A. 427. 


1399. 


3 Dickey J.A. 3. Elliott J.A. 10 


4 5 A. 706, 707-08, 723-24, 767. 464-66, 460-63. 467-68. 470-71. 


5 p.X-152. pp. 53-54. Meder J.A. 629-39. 


6 Cook J.A. 195. 198-200, 203-04, Farley J.A. 325-27, Trotter J.A. 299-300. 


2. Webster is Denied the Benefits of the Process of Accreditation, 
Recognized to be a Strong Force for Institutional Development 
and Improvement. 


One of Middle States” principal stated purposes is to improve the level of 
education. Its Charter recognizes that: “It is understood that the process of 


evaluation and accreditation is itself intended to foster the development of a 


climate which will be 2 positive force in realizing the general purpose of the as- 


sociation...” (P-X-l. p. 2). The trial court found that: ‘The process of ac- 
creditation itself. is recognized to be a strong force for institutional development 
and improvement” (FF 59). Proprietary institutions in the Western Association 

have benefited by this process. (J.A. 128-30, 136-38). Webster is denied the 

opportunity to realize this benefit to its institution. 


3. Lack of Regional Accreditation Deprives Webster of 
the Benefits of Federal Aid-to Education Programs. 


Under the provisions of the Higher Education Amendments of 1968, 
“proprietary institutions of higher education” are eligible to participate in the 
College Work-Study' and National Defense Student Loan programs, designed to 
assist students who’ need loans or jobs to attend school. Students attending 
Webster are not eligible to participate in these programs unless Webster is ac- 
credited by Middle’ States. (P-X-123, pp. 10-11, J.-A. 375-76, 380, 382-84). 


4. Institutions of Higher Education Compete Actively 
With Each Other for Students, Faculty and Revenue. 


Institutions of higher education throughout the country compete with each 
other for students, faculty, research grants and funds. Bidding for faculty is 
widespread and particularly intensive. Faculty members may attract grants from 
government and private sources, which are eagerly sought. Institutions compete 
for contracts with industry, foundations and the government. These contracts 
are an important source of funds for institutions of higher education. Institu- 


tions of higher education, both accredited and unaccredited, advertise extensively 


in newspapers and magazines in an effort to attract students. (J. A 30-32, 62- 
64, 90-96, 119-21, 162-165, 190, 231-236, 365-368, 438-39, P-X-133-135). 


Competition for students by women *s colleges in the District lof Columbia 
is particularly intense, and it appears that it will become more intense in the 
future. Total applications received by Webster have declined severely in the 
past four years (P-X-137D, J.A. 192) as they have in other women *s colleges. 
Whatever the reasons for this decline, the effect has been to intensify their com- 
petition to attract new students. (J.A. 677-82, 745-49, 793-95, 1022- 25). 


5. Webster is Engaged in Trade in the District of Columbia 


Webster is organized as a corporation for profit in the District of Columbia. 


It provides educational services to its students, along with the athletic, cultural 
and social activities and services inherent in a residential college. It supplies 
room and board to most of its students (J.A. 182). Its major income is de- 
rived from charges for tuition, room and board. This income is spent primarily 
for payroll, instruction, maintenance and supplying room and board. Webster 
pays income taxes to the federal and District governments, plus pay roll and sales 
taxes. (J.A. 182-185). 


B. THE FUNCTION OF ACCREDITATION AS PRACTICED BY MID- 
DLE STATES. IS STATE ACTION IN A CONSTITUTIONAL SENSE. 


1. Accreditation is Normally a Function Performed by Governments, 
Which Has Been Assumed by “Private” Associations in the United 
States Because State Standards are Diverse and Unreliable. 


Education at various levels has played a vital role in the building of a strong 
democratic society. It has become one of the most important functions of gov- 
ernment. As the demands of modern society have become increasingly complex 
and exacting, this responsibility has shifted increasingly to this country’ s colleges 
and universities (D-X 188A, p. 1). The individual states carefully control the is- 


| 
suance of charters and the awarding of academic degrees within their borders. 


10 


Generally. an institution of higher education may not even open its doors with- 
out State authority.’? As higher education has become increasingly important to 
the country, the federal and state governments have dramatically increased their 
financial outlays for higher education. Within the past thirty years, the federal 
contribution to total income for colleges and universities has increased from 6% 
to 25% of the total. (P-X-116. p. 8107, P-X-116, pp. 8009, 8017, 8103, 8107, 
P-X-118, P-X-119. pp. 2-3). 


Accreditation is inherently a governmental function. Unlike most other 
countries of the world, the United States has no ministry of education or other 
centralized authority which exercises direct control over educational institutions 
and their standards. States and other political units assume varying degrees of 
control, but state standards and institutions vary widely. The pattern of accred- 
iting standards and responsibility assumed by the states is diverse, so that state 
standards may mean much or little, depending upon the state. (P-X-39, pp. 1, 
$, 129-131, J.A. 372-74, 350-51). 


In the absence of a national ministry of education to set standards, and in 
the absence of a reliable system of state accreditation, private accrediting associ- 
ations have undertaken this inherently governmental function of establishing stand- 
ards and identifying those institutions which achieve them. Of these private as- 
sociations, only the regional associations award general accreditation to total in- 
stitutions (such as Webster) which have undergraduate, liberal arts based programs 
(P-X-39, pp. 1-5, 129, J.A. 380). 


As the sole available association to grant institutional accreditation in its 
area, Middle States exercises substantial contro] and power over the organization 
and curriculum of its member institutions through the accreditation process. It 
has determined which public and private institutions in Pennsylvania may con- 


duct masters degree programs (P-X-36A, p. 5, foot of page, p. 6, foot of page, 


7 8 Del. Code Anno. 125, 29 D. C. Code 415, 77 Md. Code Anno. 310, 18A N. J. Stat. 
Anno. 68-1, 16 Cons. Laws N. Y. 216, 24 Penn. Stat. Anno. 2422. 


1] 


p. 8, 9, mid-page, p. 10, foot of page). Public and private institutions are ad- 


vised by Middle States as to which programs should be offered, the appropriate 
faculty teaching load, revisions in curricula, and the manner in which institu- 
tions should be governed (P-X-36A, p. 7, foot of page: P-X-36A, p. 8, foot of 
page; P-X-36B, p. 3, mid-page; these are just examples — the minutes in P-X- 
36A — F contain numerous instances of such advice). Federal academies edu- 
cating officers for the U. S. Armed Forces are directed to furnish compliance 
reports with Middle States on recommendations conceming curricula. faculty. 
library and control of these academies. (P-X-36F, p. 10, mid-page: P-X-36A, 
p. 17, mid-page). Public colleges are threatened with loss of accreditation if 
state educational agencies do not accept Middle States’ recommendations. State 
superintendents of education are told by Middle States when state planning is 
inadequate. (P-X-36E, p. 5, above mid-page, P-X-36D. pp. 7, 17; P-X-36F. pp. 
15-16). | 


Through a system of recommendations, requiring reports, and the threat of 
loss of accreditation, Middle States ensures that its suggestions and advice are 
followed. When an institution refuses to comply with Middle States directives. 
its accreditation is jeopardized. Such loss would so stigmatize a school that it 
does what is necessary to comply, even disobeying an order of its own Board 
of Trustees. Significantly. no institution has ever lost its accreditation. Every 
“show cause” order from Middle States has been vacated. since institutions have 
uniformly put their affairs in the “good order” specified by Middle States (P-X- 
35H, p. 3. J.A. 6391), 640-51). | 


Middle States Serves as an Agency of the Federal and State 
Governments Exercising Delegated Power to Identify Institu- 
tions Eligible for Federal and State Programs. 


After receiving extensive evidence concerning Middle States’ relationship 
with Federal and state governments. the trial court made the following finding 
of fact (FF 61): 


|e 


“Both the Federal and state governments have utilized Middle 
States and other regional accrediting associations as agencies 
to identify institutions as worthy of benefits conferred by 
the government. The regional accrediting associations have 
operated as service agencies for the Federal government in 
determining eligibility for funding. Moreover, Middle States 
function as an agency to identify institutions of quality is 
not limited to its relationship with the Federal government. 
In states under its jurisdiction, it has been recognized as an 
agency to identify institutions of quality for purposes such 
as teacher certification. state loans and state scholarships.” 


Middle States has not contested this finding in its brief, and must, therefore, 


be assumed to have accepted it. Consequently, in this statement of facts, Web- 
ster will only briefly describe the record references which support this finding. 


Most of the statutes providing for federal aid to higher education require 
that to be eligible an institution must be “accredited by a nationally recognized 
accrediting agency or association.”8 The regional accrediting associations are the 
only associations recognized by the U. S. Commissioner of Education as reliable 
agencies concerning the quality of training offered by total institutions of a non- 
specialized nature, such as Webster (P-X-123, J.A. 377-78, 380). Regional ac- 
crediting agencies have become service agencies of the federal government in de- 
termining eligibility for funding (Proffitt, J.A. 1510-18). Such accreditation has 
become the “prime functional means of establishing eligibility for federal assist- 
ance” (Proffitt, J.A. 1511). 


Middle States’ function as a service agency exercising power delegated by 
the federal government to select eligible institutions is best illustrated by the 
function of the regionals in supplying the U. S. Commissioner of Education with 
“Setters of reasonable assurance,” and in the establishment of “correspondent” 


status. With the establishment of numerous new colleges to meet the demands 


8 These statutes generally provide as alternative grounds that eligibility may be established 
if three accredited institutions accept credits from an institution as if it were accredited or 
if an institution can give “satisfactory assurance” that it will meet standards of an accredit- 
ing agency within a reasonable period of time. Both of these alternatives rely upon the 
standards of the accrediting agency. 
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of higher education, Congress was faced with the problem of determining which 
of these institutions were worthy of grants and benefits from the federal govern- 
ment. Since these new institutions had not yet graduated a class, they were not 
eligible for regional accreditation. Consequently, Congress included in federal 

aid legislation a provision that eligibility of an institution could be established if 


the Commissioner of Education had “satisfactory assurance” that the institution 


would meet the standards of the accrediting agency within a reasonable period 


of time. To implement this statutory test. the regional associations and the 
U. S. Office of Education (“USOE”) developed a procedure whereby the region- 
als would evaluate new institutions and furnish USOE a “letter of: ‘reasonable as- 
surance” for those institutions which appeared likely to achieve accreditation 
within a reasonable period of time. (Proffitt. J.A. 1509-18). In late 1967. by 
agreement with USOE, the regionals changed this procedure in form. but not in 
substance, creating a new pre-candidacy status to be called “correspondent,” to 
replace the “letter of reasonable assurance.” (Proffitt. J.A. 151418). In adopt- 
ing this new status, the regional associations explicitly recognized that they had 
been operating “as service agencies for the USOE in helping to determine the eli- 
gibility for participation in federal aid programs for newly founded institutions.” 
The change in status was made solely to avoid the implication of! ‘government ac- 
tivity by the regionals, but the change was only in form. Consequently. deter- 
minations as to correspondent status are made solely for purposes of determin- 


ing eligibility for participation in Federal programs (P-X-37G, pp. 1-3 -3, P-X-37G-1). 


The regional associations maintain close contact with officials of the United 
States Office of Education to facilitate the regionals’ function in determining eli- 
gibility for federal programs (Proffitt. J.A. 1510-16, see also P-X-51G). 


Middle States’ function as an agency to identify institutions of quality is 
not limited to its relationship with the federal government. In every state under 
its jurisdiction, it has been recognized as an agency to identify institutions of 
quality for purposes such as teacher certification, state loans, state scholarships, 
or, in the case of the District of Columbia, admission to the bar of the United 
States District Court (Local Rule 93, P-X-71A. p. 1, Ann. Code Md., Art. 77, 
Sec. 100, P-X-66, p. 3, P-X-150, Ann. Code Md.. Art. 77, Sec. 313(e), P-X-68, 
P-X-50, J.A. 1434-38). 
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ARGUMENT 


Summary 


The trial court properly held that Middle States’ refusal to consider Web- 
ster for accreditation because it is organized as a for-profit corporation is dis- 
criminatory, arbitrary and unreasonable, that it will cause Webster irreparable 
injury and that Webster is entitled to an injunction against such refusal. The 
record amply supports the trial court’s holding that the nonprofit criterion does 
not serve Middle States” stated purposes, is not reasonably related to those pur- 
poses and is unjustified by the evidence. Lack of accreditation stigmatizes Web- 
ster as an inferior institution, makes it difficult to attract students and to trans- 
fer them to senior colleges and renders its students ineligible for certain federal 
and state benefits. 


The trial court properly held that, in combination with its members and 
the Federation, defendant has unreasonably restrained Webster’s trade in viola- 
tion of the Sherman Act, inhibiting its ability to compete with regionally ac- 
credited institutions. 


The trial court properly held that defendant is subject to constitutional re- 
straints against unreasonable and discriminatory action because it acts in a quasi- 
governmental capacity, performing federal and state delegated functions of iden- 
tifying institutions of quality for purposes of federal and state programs. 


The trial court properly held that defendant’s accreditation is necessary for 
Webster to successfully continue to operate a junior college. In this area, Mid- 
dle States has a monopoly of the type of accreditation widely recognized by the 
public as a certification of quality. Under the common law, defendant must ex- 
ercise this monopoly power in a reasonable manner in the public interest. Ex- 
clusion of Webster due to its proprietary form is contrary to public policy in 
the District of Columbia as expressed by Congress and as implemented by the 


Board of Education in licensing Webster’s junior college. 
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1. DISTRICT COURT PROPERLY HELD THAT REFUSAL TO CONSIDER 
WEBSTER FOR ACCREDITATION SOLELY BECAUSE IT IS PROPRIE- 
TARY IS UNREASONABLE 


A. Proprietary Exclusion Bears No Reasonable Rela- 
tionship to Objectives and Purposes of Middle States. 


Middle States declares that its evaluation and accreditation of institutions 
of higher education “has a double purpose * * * to serve the educational world 
and the public by establishing standards of quality and identifying | ‘institutions 
which achieve them” and “to stimulate and help institutions reach their maxi- 
mum effectiveness.” (P-X-4C. p. 1). Defendant does indeed render vital serv- 
ices, such as publishing lists of accredited institutions (P-X-5). available student 
spaces in member institutions (P-X-9A), and tips on college selection (P-X-7) 
for high school students and guidance counsellors. Accredited lists are used by 
colleges to evaluate transfer credits and by college directory publishers to indi- 
cate the general standing and quality of an institution. Accredited status is re- 
lied on by federal and state governments in connection with aid-to-education 
programs, teacher certification and student loan and scholarship programs. Fail- 
ure to consider proprietary, liberal arts institutions eligible for accreditation de- 
prives educators, the public and the governments of much needed | ‘information 
about the quality of such institutions which is not available from | ‘any other 
source. The public need for protection against proprietaries with inferior pro- 
grams is not being served. The only way to afford such protection. as Middle 
States does with respect to inferior nonprofit schools. is to evaluate them all 
and accept or reject them on the merits of their educational programs. By ex- 
cluding one segment of liberal arts higher education. Middle States has abdicated 
its responsibility to inform and protect the public and to render valuable assist- 
ance to the field of higher education and the governments in determining the 


quality of institutions. The proprietary exclusion does not serve Middle States’ 


announced purpose of establishing standards of quality and identifying institu- 


tions which achieve them. 


lo 


The other primary objective of the association's accreditation function, to 
stimulate and help institutions reach their maximum effectiveness, is partially de- 
feated by the proprietary exclusion. One of the significant benefits of the ac- 
creditation process is the impetus to improve the program that is generated by 
the critical evaluation of its strengths and weaknesses, first, in the institution’s 
self-study. an analysis of its educational resources and effectiveness by its own 
staff (P-X-13) and, second. in the examination of the institution by the Middle 
States” evaluation team of experienced outsiders (D-X-208). Finally, according 
to the association. “there is the continuing activity within the institution which 
the evaluation process has stimulated.” ( D-X-208). This process affords the 
school an opportunity to realize its deficiencies and furnishes it with guidelines 
for improvement. Proprietaries are denied this important stimulus to betterment 
of their programs. Any self-study outside the framework of the accreditation 
process. without the expectation of examination by an evaluation team and the 
ultimate judgment of the accrediting body, is not effective since it is the prep- 
aration for the analysis and judgment of the outside body of experts that pro- 


vides the necessary stimulus to recognize and remedy weaknesses. (J.A. 9, 430). 


The arbitrary exclusion of proprietaries defeats, to an important degree, 
Middle States’ announced purposes and unduly restricts its service to the public 
and the educational world. 


B. Exclusionary Criterion is Result of Prejudice Against 
Profit Motive and Has No Empirical Basis. 


Middle States’ justification of the nonprofit criterion rests on the theory 
that the profit motive is at odds with the educational process and its assertion 


that its evaluative criteria could not be used to evaluate a proprietary.” 


9 at trial, it also sought to establish, by expert opinion testimony, that its tax-exempt 
status would be lost if it admitted institutions organized on a for-profit basis. Webster 
countered with expert opinion that the tax-cxemption would not be jeopardized. (Rich- 
mond, Tr. 6757-6834). Since there is no mention of this in Middle States’ bricf, it has 
apparently recognized the weakness of this point and abandoned it. 
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In this section of our brief, it is not our purpose to discuss the merit of 
Middle States’ justification, but merely to point out that there is no empirical 
basis for it. One would assume that a body of distinguished and learned acad- 
emicians would arrive at the fundamental proposition that proprietary institu- 
tions were unworthy of consideration only after significant experience with pro- 
prictaries or, at least. on the basis of a thorough study of the validity of pro- 
prietary education. Yet, this is not the case. Middle States’ expert witnesses 
shared not only an evident distaste for profit making in education. but also a 
complete lack of any experience in evaluating proprietary institutions of higher 
education and, with a single exception, none had ever served on the administra 
tion or faculty of a proprietary. (Christensen. J.A. 920, McCormack, J.A. 1018, 
Everett, J.A. 1374, Stoops, J.A. 1375, Jones, J.A. 1460). Unable to cite any 
empirical data or research on the relationship between the quality of the educa- 
tional program and the proprietary corporate form. the witnesses ‘theorized and 
speculated on the adverse effect of the profit motive on the program. Their 
lack of a solid, factual foundation for their opinions is not surprising in view 
of a recent USOE study. John Proffitt. Chief of the Accreditation and Institu- 
tional Eligibility Staff of USOE. testified that his office had searched in vain 
for empirical or research data showing the relationship between, educational 
quality and the proprietary character of an educational institution. Neither 
a search of educational literature of the past ten years nor inquiries of knowl- 
edgeable educators turned up any such data. (Proffitt, J.A. 385-388). There 
was no attempt by defendant at trial to show that the history of proprietary 
education demonstrates its inferiority. Defendant’s expert in the history of 
higher education, Professor John Brubacher. said nothing to indicate any his- 
torical deficiency in profit making educational institutions. except for a brief 


reference to the Flexner Report in 1910 which dealt with defects of medical 


schools, both profit and nonprofit, in the early 1900°s. (D-X-195: Brubacher, 
JA. 1110-11). 


Moreover. Middle States did not claim to have conducted any investigation 


of proprictaries in connection with adoption of the exclusionary standard or its 
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reaffirmation over the years. Defendant readily admits it has never evaluated a 
proprietary institution of higher education. (Defendant’s brief. sec. VI). On 
the only occasion in recent times when it formally considered opening member- 
ship to propnetary colleges. the committee assigned the task of studying the 
question. recommended that the nonprofit standard be retained. (D-X-152). 
The chairman of that committee, Albert Meder, admitted that the committee 
had not investigated proprietary institutions or gathered any data about them. 
(J.A. 666-67). In outlining the historical background of defendant’s nonprofit 
criterion, F. Taylor Jones, Executive Secretary of the Higher Commission, made 
no mention of any study of or experience with proprietaries on which the Mid- 
die States rule was based. (J.A. 1416-22). 


Thus, it is apparent that those opposed to the eligibility of proprietary in- 
stitutions for regional accreditation have nothing but theory and speculation as 


the foundation for their position. Considering that they are academicians sup- 


posedly dedicated to the pursuit of truth, it is incredible. that they would hold 


such a view without examining the facts. 


Manifestly,| the proprietary exclusion stems from a strong, unyielding preju- 
dice against the profit motive in education. This distressing, but unavoidable, 
appraisal of the’ situation is all the more convincing when one reads defendant’s 
Own literature. In evaluating institutions for accreditation, the association does 
not apply precise quantitative criteria. Using broad qualitative standards, it 
measures each college in terms of its own educational objectives. There is no 
model against which institutions are tested. Middle States seeks to determine 
whether the school has clearly defined appropriate objectives, whether it appears 
to be attaining them and to be able to continue to do so. (D-X-13B, p. 1). 
Accreditation means that the institution has achieved quality in the context of 
its own aims and program. The focus of the examination is the quality of the 
educational program, not the form of organization or administration. In “The 
Nature of a Middle States Evaluation” (P-X-12), it states ‘“‘Organization, admin- 
istration, facilities and resources are not important in themselves.” F. Taylor 


Jones, Executive Secretary of the Higher Commission, has declared that: 
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“the real test of a college * * * is the effect it has on its 
students. * * * nothing else matters of itself. Organiza 
tion, administration * * * exist only to make teaching 
and learning possible. * * * They are just means to an 
end. * * * The only reasonable way to assess an insti- 
tution is to ask how successfully it actually does what 
it was established to do. Its methods are good whatever 
they are if they get the results it wants.” (D-X-212, p. 
295). | 


In a Middle States publication describing general criteria for 2-year colleges, it 
is said, “The forms of American educational institutions are less imiportant than 
their functions * * *”. (D-X-149A, p. 2). | 


In defendant’s own words, the test of accreditation is the quality of the 
educational program, not the means used to attain it. How then can defend- 


ant justify its automatic exclusion of an institution because it uses a proprie- 


tary form of organization to achieve a quality program? 


C. Record Shows Preponderance of Factual Evidence Dem- 
onstrating Unreasonableness of Proprietary Exclusion. 


1. Western Association evaluates and accredits 
proprietary institutions of higher education. 


Like Middle States. the Western Association of Schools and C olleges (“West- 
em”) is a regional accrediting association and a member of the Federation. Its 
accrediting procedures and evaluative standards are similar to those of Middle 
States.!° involving self-study by the institution, evaluation by a \visiting team 
and accreditation by a commission under broad qualitative standards. (State- 
ment of Standards, Western Assn., P-X-78; P-X-79: Armstrong, L.A. 128-35). 


10 «while the accrediting procedures of the regional associations differ somewhat in detail, 
their rules of eligibility, basic policies and levels of expectation are similar. These similarities 
are being further developed through the Federation * * * to which they all belong.” p. Xii- 
xiv, “Accredited Institutions of Higher Education,” issued by the Federation (P-X-40). 
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Three proprietary institutions of higher education have been accredited by West- 
em: Armstrong College since 1963. Brooks Institute of Photography since 1963 
and Woodbury College since 1961. (P-X-40, pp. 7, 17). Each has been reevalu- 
ated and reaccredited at least once since 1964 when Western joined the Federa- 


tion and agreed to the nonprofit criterion of eligibility. 


Middle States” assertion that its evaluative criteria are not suitable for eval- 


uation and accreditation of proprietary institutions loses all credibility in the 


light of Western’s unquestioned ability to evaluate and accredit three proprietary 


colleges under similar standards and procedures. Western evaluated the proprie- 
taries with the same standards it uses for nonprofits to determine educational 
quality. (Herrick Dep., J.A. 488-91). Dr. Herrick, Executive Secretary of West- 
etn’s Senior Commission, declared that the proprietary status was irrelevant to 
determination of academic quality: 


“Q. Well, do you make this evaluation without reference to 
the fact that the institution is proprietary? 


A. I don’t see what that has to do with it.” (Herrick Dep., 
J.A. 491). 


All of the members of the evaluation team which conducted the latest visit 
to Armstrong College were from nonprofit institutions (Armstrong, J.A. 134). It 
does not appear that they had any difficulty applying Western’s accreditation 
standards. 


Armstrong, Brooks and Woodbury are tangible proof that the proprictary 
form of organization does not preclude a qualitative analysis of an institution 
for regional accreditation and that for-profit colleges can attain a level of edu- 


cational excellence meriting such accreditation. 


2. Middle States evaluates and accredits 
three proprietary secondary schools. 


Accreditation of secondary schools in the Middle States region is conducted 


by its Commission on Secondary Schools, utilizing, for evaluation of the schools, 
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broad qualitative standards comparable to those of the Higher Commission. Eval- 
uation seeks to determine whether the program is appropriate for the school’s 
own objectives. (Cresswell Dep., pp. 22-23, J.A. 472). Although proprietaries 
are no longer eligible for consideration, the Secondary Commission ‘continues to 
evaluate and accredit three proprietary secondary schools located in New York 
City — Dwight School and Franklin School, both accredited since 1928, and 
Rhodes School, accredited since 1949 (Stipulation 32.1, Tr. 44). Periodic eval- 
uations have led to renewal of their accreditation. (Cresswell Dep.. p. 62, J.A. 
472). There has never been a suggestion that their accreditation be withdrawn. 
(Cresswell Dep., p. 78, J.A. 472). These three schools are further evidence that 
proprietary institutions can be evaluated with qualitative standards and found 
worthy of Middle States’ approval.!! | 


3. District of Columbia government accredits Webster. 


In 1946, Webster was accredited by the D. C. Board of Education and li- 
censed to award the degree of Associate in Arts (P-X-43, P-X-39, p. 134).!2 on 
the basis of a visiting committee’s examination of the college which bore out 
“the excellent reputation of this institution.” (P-X~43, p. 163). The statutory 
standards of accreditation require satisfactory curriculum, a reasonable number 
of qualified faculty and adequate facilities. (See 31-120, D. C. Code, in Adden- 
dum hereto). Webster’s accreditation and degree-granting authority has been ex- 
tant without interruption since 1946. The accreditation and licensing of plain- 
tiff is an expression of public policy of the District. Defendant's refusal to 
consider Webster severely curtails the exercise of the authority conferred upon 


the plaintiff to operate a degree-granting educational institution for it cannot 


successfully continue without regional accreditation. Such exclusionary practice 


py. Dickey testified there is “as much need [for proprictaries] in one area [higher edu- 
cation] as in the other [secondary education].” J.A. 41. 


'2 Accreditation as a junior college was pursuant to 31-120, D. C. Code (1967 ed.): licens- 
ing was pursuant to 29-415, D. C. Code (1961 ed). Latter function was transferred to newly 
formed D. C. Board of Education in 1966. 


on defendant’s part is in derogation of the rights and privileges accorded Web- 


ster by the District government and is contrary to public policy.!3 


In the context of reasonableness, it is basically unfair to refuse to consider 
for accreditation an institution which is approved and licensed by the D. C. gov- 


emment. 


4. Three regionally accredited universities accept Webster credits on 
same basis as credits from institutions with regional accreditation. 

For an unaccredited institution to be listed in the HEW directory of higher 
education. it has been required by USOE to fumish letters from at least three 
regionally accredited colleges or universities certifying that its “credits have been 
and are accepted as if coming from an accredited institution.” (P-X-52, p. 1). 
Plaintiff has been listed in said directory for ten years on the basis of appropri- 
ate letters from American University (accredited by Middle States), University of 
Maryland (accredited by Middle States), and University of North Carolina (ac- 
credited by Southern Association). (S. F. Webster, J.A. 188-89). Such repre- 
sentations by the’ three universities, including two members of defendant associ- 
ation, were made’ on the basis of actual experience with transfers from Webster 
and are indications that the Webster graduates had done acceptable academic 


work at the senior institutions. 


5. Congress recognizes efficacy of propri- 
etary institutions of higher education. 


The proprietary exclusion is also unreasonable because it denies the efficacy 
and legitimacy of proprietary higher education which is explicitly recognized by 
Congress in the Higher Education Amendments of 1968, making students in 
“proprietary institutions of higher education” eligible for the benefits of the 


13 See “Exclusion from Private Associations,” 74 Yale L. J. 1313, 1321 (June, 1965), sug- 
g 
gesting that state licensing should entitle an applicant to presumption of qualification for 
membership in private associations. 
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College Work-Study program and the National Defense Student Loan program. 
(P. L. 90-575, 82 Stat. 1014, pertinent provisions in Addendum to this brief: 
P-X-139, p. 2; P-X-123, p. 10; Proffitt, J.A. 384). If Congress regarded the 
proprietary form of education as inherently inferior, it would not have author- 
ized federal funds for students to attend proprietary institutions of higher edu- 


cation.14 


6. Other accrediting agencies accredit both 
nonprofit and proprietary institutions. 


Proprietary educational institutions are eligible for accreditation by the En- 
gineers’ Council for Professional Development, the Accrediting Commission for 
Business Schools and the Commission on Independent Secondary Schools of the 
New England regional association, each of which is officially recognized by the 
U. S. Commissioner of Education.5 In addition, the Joint Commission on Ac- 
creditation of Hospitals accredits proprietary as well as nonprofit hospitals on a 
nationwide basis.® If the professional accreditors in these agencies have found 
proprietaries to be eligible and worthy of accreditation. serious doubt is cast on 


the soundness of defendant’s proprietary exclusion. 


14 Congressional recognition of the efficacy of proprictaries is in no way diminished by the 
fact that cligibility for aid to institutions (as distinguished from aid to students) is limited to 
nonprofit institutions. Such limitation simply reflects a policy of not giving federal funds to 
profit-making enterprises and is unrelated to the educational quality of such, institutions. 


15 proffitt. JA. 381, P-X-103, Cotton, JA. 1479(7Xa). 


16 p.x.151. p. 10. indicates that the symbol “1™ in the “Approvals” column means ac- 
credited by Joint Commission on Accreditation of Hospitals. The symbols “31° “32” and 
“33” indicate proprictary hospitals. The text of “Registered Hospitals~ shows numerous pro- 
prictary hospitals with accreditation. See. eg. pp. 41-46. 


24 


D. Weight of Expert Testimony Supports District Court's Holding That 
Nonprofit Criterion is Arbitrary, Discriminatory and Unreasonable. 


1. Diverse group of prominent educators declared proprietary exclu- 
sion unjustified and contrary to best interest of higher education. 
After ten weeks of trial. 2 large part of which consisted of opinion and fac- 
tual testimony by experts on the “reasonableness” issue. the trial court found 
that: 


Educational excellence is determined not by the method 
of financing but by the quality of the program. (FF 60). 


and concluded that: 


The refusal of the defendant to evaluate the plaintiff's 
educational program solely because of its corporate form 
is arbitrary. discriminatory and unreasonable. (CL 4). 


The above finding of fact and conclusion of law are afforded ample sup- 
port by the weight of the expert testimony. The conflicting expert opinions 
can best be evaluated in the light of the qualifications, background and possible 
bias of the educators who testified. Of the nine Middle States’ experts, who 
gave opinion testimony on reasonableness of the nonprofit criterion, eight came 
from institutions which rely on Middle States for their regional accreditation;!7 
four were current or former Middle States officials:!8 one had served as an eval- 
uator for defendant’s Secondary Commission:!? one had served as chairman of 


numerous Middle States evaluation teams” and one had served on a commission 


17 Mfr. Blum (Point Park College), Dr. Christensen (Lehigh), Dr. Donovan (Seton Hall), Dr. 
Everett (New School for Social Research), Dr. Lester (Haverford), Mr. Meder (ret., Rutgers), 
Sister McCormack (Manhattanville), Dr. Stoops (Lehigh). 


18 Dr. Christensen (President); Dr. Lester and Sister McCormack (Members, Higher Com- 
mission); Mr. Meder (former chairman, Higher Commission). 


19 py. Stoops. 
20 Dr. Donovan. 
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of the Southern Association.2! The only one of the nine who had no connec- 
tion with Middle States was Dr. Brubacher. With that single exception each had 
an interest in maintaining the status quo and supporting the regional accrediting 
establishment. Their testimony should be viewed in the light of an apparent lack 
of disinterestedness. On the other hand, the objectivity of Webster's ten expert 
witnesses was ensured by their lack of connection with plaintiff's institution.7 
Collectively, they brought to the stand a broad spectrum of experience and phi- 
losophy, including unimpeachable credentials in higher education and considerable 
expertise in accreditation. There were five with current or past experience as 
college presidents. 23. They ranged philosophically from Dr. Milton Friedman,” 

a leading conservative economist and professor at the University of Chicago, to 
Christopher Jencks, past education editor of The New Republic and co-author 

of the prize-winning book “The Academic Revolution.” They came from both 
private and public nonprofit institutions within and without the Middle States 
region. Dr. Frank G. Dickey, Executive Director of the National Commission 

on Accrediting, an organization of 1,420 colleges and universities in the U. S. 


which coordinates and monitors 25 specialized and professional accrediting agen- 


cies, is Chairman of the USOE Advisory Committee on Accreditation and Insti- 


tutional Eligibility and former Director of the Souther Association of Colleges 
and Schools. Dr. William Gaige. Director of Research of the Massachusetts Ad- 
visory Council on Education, had been a member of the Commission on Insti- 


tutions of Higher Learning of the New England regional association. Dr. Lloyd 


21 Sia 
Dr. Everett. 


22 With the sole exception of rebuttal witness, Dr. Martin, who had seed as a paid con- 
sultant to Webster, all disclaimed any first-hand knowledge of Marjorie Webster Junior College. 


3 Dr. Dickey (former President. Univ. of Kentucky): Dr. Elliott (President, George Wash- 
ington Univ.); Dr. Howard (President. Rockford College): Dr. O'Neill Cee Boston State 
College): Dr. Gaige (former President, Rhode Island College). 


24 In evaluating Dr. Friedman's testimony, it should be noted that he has often rejected 
“fat fees” to testify as an expert, but that he testified in this case without a fee because he 
wished to strengthen higher education (J.A. 210). 
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H. Elliott had experience as an evaluator with the defendant association and had 
undergone a Middle States* evaluation as Chairman of the self-study committee 


at Cornell. 


This diverse group of professional educators and accreditors testifying for 
Webster agreed that the proprietary exclusion is unreasonable. The limitations 
of this brief do not permit full discussion of the expert testimony. The follow- 


ing is an effort to synopsize it in a form deemed to be most elucidating. 


(a) The hypothetical questions put to Webster’s experts. 


In order to elicit expert testimony. plaintiff propounded three basic hypo 
thetical questions: 


The first hypothetical question (J.A. 4-7) was based upon the existence of 
the plaintiff as'a licensed junior college in the District of Columbia, a statement 
of the purposes and significance of regional accreditation as published by Middle 
States. and the existence of the proprietary exclusion. The experts were asked 


whether this exclusion serves the stated purposes of regional accreditation. 


The second hypothetical question (J.A. 9-12) was based upon the reasons 


which Middle States, prior to trial, had given for the proprietary exclusion. 


(P-X-10). These are: (1) The profit motive keeps a proprietary institution 


from devoting'all of its resources to the educational program: (2) There is an 
inherent lack of continuity in a proprietary institution, as its character can be 
changed overnight at the whim of the owner; (3) The position of the faculty at 
a proprietary institution is weak, with adverse effects upon tenure and academic 
freedom: (4) The owner of a proprietary might be unwilling to give required fi- 
nancial data to the evaluating team; (5) Independent, publicly responsible insti- 
tutions should be protected from proprietaries; and (6) Because of the tax laws, 


donors are more likely to support a nonprofit institution. 


The third hypothetical question (J.A. 19-20) was based on the Middle States 
Report of January, 1969, to its membership (P-X-104), justifying defense of this 
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suit. In essence, it states that a proprietary institution can not have “institu- 
tional integrity” since all decisions will be colored by the profit; motive in a 
manner too elusive to be identified by the evaluation process. The Teport con- 
tends also that the goals of a proprietary institution are at odds with the edu- 


cational process and might interfere with academic freedom. 


| 
(b) Responses to the first hypothetical question — whether the pro- 
prietary exclusion serves the purposes of regional accreditation. 


Plaintiff’s experts uniformly held the view that the exciesion does not serve 


the stated purposes of regional accreditation. 


(1) It does not serve the stated purpose of establishing standards of qual- 
ity and identifying institutions which achieve them. the primary, reason for the 
existence of an accrediting association. The public uses the accredited list to as- 
sist them in selection of institutions. Other colleges use the list as a guide to insti- 
tutional quality for purposes of granting transfer credit. Failure to make all ex- 
isting institutions eligible for inclusion in the list deprives the public and other 
institutions of information which they need and which they can obtain only 
from the list. The only way to protect the public from inferior institutions 
(profit and nonprofit) is to evaluate all of them and accept or jreject them on 
the merits of their educational programs. The association is abdicating its Te 
sponsibility to inform and protect the public. Educational excellence is far too 
complex to be determined on the basis of a single piece of information stand- 
ing alone, to wit, whether the institution is proprietary or nonprofit. Many fac- 
tors. such as excessive dominance by a state legislature or a tendency to pro- 
mote a particular social or religious ideology, are very damaging to the pursuit 
of truth and academic excellence. These factors affect public and private non- 
profit institutions, but do not disqualify them from eligibility. In essence, the 
important factor is the educational program. regardless of the type of organiza- 
tional structure. This program can and should be evaluated so that institutions 
of quality may be identified. (Dickey. J.A. 8-9, 28-29. Jencks. J.A. 48, Elliott, 
J.A. 103, Gaige, J.A. 352. Stiles, J.-A. 429-30). 


(2) It does not serve the stated purpose of stimulating institutions to reach 
their maximum effectiveness, since proprietary schools are denied this stimulation. 


One of the most significant benefits of the accreditation process is the stimulat- 


ing and beneficial effect of the process upon the institution. Self-evaluation 


without the expectation of evaluation by an evaluation team and the judgment 
of the accrediting commission is not effective — since this ultimate judgment is 
required for the stimulation to be effective (Dickey, J.A. 9, Stiles. J.A. 430). 


(3) There is currently a serious shortage of educational facilities in the 
United States. Consequently. no group of institutions should be excluded arbi- 
trarily without considering the merits of each institution. New sources for po- 
tential development of institutions should be encouraged and developed to meet 
this demand. (Jencks. J.A. 52. Coleman, J.A. 78, Friedman, J.A. 208). 


(4) The profit motive is perhaps the single most effective device which has 
been developed by our society to stimulate quality through the freedom of pub- 
lic choice among competing institutions. Bureaucracy and inefficiency threaten 
higher education at this time. The proprietary approach would make it possible 
for market factors to induce efficiency and reduce educational costs. The profit 
motive would force institutions to provide strong, effective programs, since weak 


programs would be rejected by the public. 


A proprietor will, of course, pursue his self-interest, but this is desirable. 
Our system of enterprise, which has been so very successful, is based upon the 
theory that quality at a fair price will best be provided by enlightened entre- 
preneurs pursuing their self-interest — to produce products which will be selected 
from among competing products. The interest of a proprietor of an educational 
institution coincides with the interest of the student — to provide quality educa- 
tion at a fair price. There is no inherent virtue in a nonprofit system. As Dr. 
Milton Friedman observed, the government bureaucrats in the Soviet Union are 
all working for nonprofit institutions, but that does not mean that the interest 
of the Soviet public is being served. (J.A. 209-17, see also Coleman, J.A. 79, 
Elliott, J.A. 107-08, Howard, J.A. 146). 
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The most serious threats to academic freedom and the decisional process 
come from public control of institutions, which is increasing rapidly. The 
greatest assurance of academic freedom is a great diversity of competing insti- 
tutions. (Coleman, J.A. 79, O'Neill, J.A. 333, Friedman, J.A. 209). 


(c) Responses to second hypothetical question setting forth Middle States’ reasons. 


(1) Argument that a proprietary will not devote total resources to educa- 


tional program. The important question is not whether rotal resources are de- 
voted to the educational program — but whether adequate resources are used. 
The important consideration is the program itself, and the only 'way to deter- 
mine its quality is to evaluate the institution. (J.A. 14, 335 . 432). Further- 
more, no institution devotes its roral resources to the educational program. Re- 
sources are diverted in many different ways, such as inefficiency, athletics, re- 
duced teaching loads, maintaining profitable courses (¢.g.. night law schools) to 
subsidize less profitable departments. The profit motive is a compelling force 
toward efficiency, which ensures effective use of resources. Thus. the objective 
to make a profit is a virtue — not a vice. An institution can not make a profit 
unless people are willing to pay for it — and they will not pay’ ifor it if it is in- 
ferior (c.g. Thomas Edison and Alexander Graham Bell were not working for 
nonprofit organizations. but they made a great contribution to society. even 
though fotal resources were not allocated). It is not necessary ito devote total- 
ity of resources to the public interest in order to serve the public interest. Doc- 
tors, lawyers, professors. engineers all seek a profit for themselves while perform- 
ing vital public functions. (J.A. 44. 82. 107. 147, 218-22. 355-56. 432. 433). 


(2) Argument that a proprictary institution inherently lacks continuity. 
Nonprofit institutions give no assurance of continuity. They can change radi- 
cally overnight with the hiring of a new president. the election of a new school 
board. the election of a new governor. In volatile times such as these, a stu- 
dent demonstration can change an institution’s character overnight. Further- 


more, it serves the proprictor’s interest to maintain continuity, since a substantial 


change in the institution’s character might hazard accreditation and reputation, 
and no proprietor would want to do that. In addition, if there were a change in 
ownership. there are existing procedures for reevaluation by the accreditors to 
determine whether the institution continues to ment accreditation. (J.A. 15, 84, 


108. 148, 223, 357-58, 435-37). 


(3) Argweenr ther tenure and academic freedom would suffer in a proprie- 
tary. A proprietary institution can have the same high standards of tenure, aca- 
demic freedom. and faculty relations as a nonprofit institution. It need only 
be evaluated to! see if it does. and such evaluation would be no more difficult 
than at 2 nonprofit institution. Indeed, the most serious threats to academic free- 
dom and the position of the faculty come from increasing state control of higher 
education. <A proprietary institution would have to compete in the market place 
for faculty andi would have to maintain good relations with its faculty and give 
it adequate conditions of employment in order to produce an effective program. 
An evaluating team can tell if the faculty occupies an appropriate position (J.A. 
16. 109-10. 149, 224, 336, 359-60). 


(4) The argument that proprietors might be unwilling to supply financial 


data. Plaintiff's experts responded to this simple proposition with a simple an- 


swer. If any institution. profit or nonprofit, refuses to supply relevant data, it 
should be denied accreditation. (J.A. 17, 87, 110, 149, 225, 337, 361). 


(5) The argument that proprietaries should be denied accreditation in or- 
der to protect Middle States’ “independent publicly responsible institutions.” 
Plaintiff's experts found this argument not only unreasonable, but somewhat of- 
fensive. If existing institutions can not survive competition, they do not deserve 
to survive. The aim of higher education and accreditation should be to protect 
individuals and society — not to protect institutions. Furthermore, a proprietary 
institution is just as capable of being “publicly responsible” as a nonprofit insti- 
tution. If it fails in its public responsibility, it will not survive, as it will be 
eliminated by market factors (J.A. 110, 151, 226). 
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(6) The argument that donors are more likely to give to nonprofits for 

tax reasons, The basic reaction to this argument was that this may be so, but 
what does that have to do with educational quality? If an institution can sur- 
vive without charity, why should it be penalized? In order to survive without 
gifts, the proprietors will work harder to produce a quality program. As Dr. 
Friedman observed, this may mean that a proprietary institution /has two strikes 
against it. but why would the accrediting agency throw the third strike? (J.A. 

228, 18. 88. 112. 362). 


(d) Response to the reasons for the proprietary exclusion set 
forth in, the Middle States Report of January, 1969.; 


As observed above, the thrust of the Middle States Report of January, 
1969 (P-X-104) was that proprietaries must be excluded because the profit mo- 
tive is inconsistent with institutional integrity — because the desire for profit 
will affect the decision-making process and hinder academic freedom and pur- 
suit of truth. | 


Plaintiff's experts reasoned, first, that the best way to determine whether 
an institution has “institutional integrity” is to take a look at it. An evalua- 
tion team can determine whether decisions are being made in an appropriate 
fashion. The effect of the profit motive upon the decision-making process is 
no more elusive than pressures felt by public and private nonprofit institutions 
controlled by states or religious bodies. The greatest danger to institutional in- 
tegrity and the decision-making process comes from a Board of ‘Trustees or a 
state legislator or governor, devoted to promotion of a particular ideology. The 
pressures which affect pursuit of truth at a proprietary institution are no more 
elusive or persistent than those pressures felt by public and private nonprofit 
institutions. The direct federal subsidy of higher education, in particular, places 
great strains upon the integrity of the decision-making process. (LA. 21-22, 26- 
28, 54-56, 60-61. 80, 89. 114, 117, 153, 157, 159, 230, 338-39, 364). 


Middle States” experts failed to demonstrate 
reasonableness of proprietary exclusion. 

The testimony of Middle States’ expert witnesses on the issue of reasonable- 
ness can be summarized in a single sentence — the profit motive is bad for 
higher education. Uniformly. they expressed the view that the public interest 
can be served only by an institution which devotes its total resources to the 
program and is govemed by trustees with no pecuniary interest in the financial 
results of the operation. For the most part, their testimony followed the reason- 
ing enunciated in Middle States’ publications prior to trial (e.g.. P-X-10, P-X- 
104). Having treated these reasons in the discussion of plaintiff's expert testi- 
mony, we will not consider them in detail here. However, some of the wit- 
nesses gave reasons in support of the nonprofit criterion in addition to those 
set forth in Middle States” pretrial publications. It is with these that we will 
now deal. 


(a) The chim that proprietaries could not be evaluated with 
the same mstruments used for nonprofit institutions. 

Dr. Christensen expressed the opinion that the differences between nonprofit 
and proprietary’ institutions was so fundamental that they could not be evalu- 
ated with the instruments used by Middle States (J.A. 879). He acknowledged 
that he had no experience with proprietaries and that the Western Association 
had applied standards comparable to Middle States in accrediting proprietary in- 
stitutions (J.A.'910-20). He did not disagree with admissions by Albert Meder 
and Wilson Elkins that a Middle States’ evaluation team could evaluate the im- 


portant aspects’ of a proprietary institution (J.A. 921-39). When shown the 


25 Mr. Meder testified that if Middle States evaluated a proprietary institution it could use 
the basic standards applied to nonprofit institutions which are set forth in “‘Characteristics of 
Excellence in Higher Education” (D-X-148, J.A. 658-59). This is the basic document con- 
taining the accreditation standards of Middle States (J.-A. 618). He also admitted that an 
evaluating team could determine whether or not the educational program of a proprictary 
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instruments used in the evaluation of nonprofit institutions, Dr. ‘Christensen 
could not indicate any substantive changes that would have to be made to 


adapt them to the evaluation of proprietaries.* (J.A. 940-50, J.A. 954-58). 
| 


(b) The claim that it is impossible to oper- 
ate a liberal arts institution for profit. 


Mr. Arthur Blum expressed an opinion that it is impossible to operate a 
liberal arts institution or a liberal arts program for profit (J.A. 1271 ). His 
opinion was based primarily upon his belief that the faculty could not be free 
in a profit-making institution (J.A. 1272-74). Commenting on this. Webster 
witness, Dr. Stiles. former Dean of the Schools of Education at the University 
of Virginia and the University of Wisconsin. said that there is nothing inherent 
in a proprietary institution which inhibits academic freedom and tenure and, 
furthermore, public nonprofit institutions contain inherent threats to academic 


freedom greater than the profit motive (J.A. 1490-95). 


(c) Mr. Meder’s views concerning the proper function of a board of trustees. 


The Middle States’ requirement that the institution be governed by a board 
representing the public interest takes on an entirely new dimension when one 
considers the role of such a board as defined by Mr. Meder. former Chairman 
of the Middle States Higher Commission. He observed that it is important that 
a board of trustees “hold the idea of the college in trust.”” To illustrate this, 


he cited the example of his service on the board of a private two year college 


(Footnote 25 continued) } 

was effective, whether or not the financial policy of the owner was appropriate for advance- 
ment of the program, whether the faculty had a proper role in the decision-making process, 
whether the faculty had tenure and whether the faculty was engaged in intellectual self- 
development (J.A. 660-63). | 


26 For description of “minor changes” that would have to be made in Middle States 
evaluation instruments to accommodate evaluation of proprietaries. see Dr. Stiles’ testimony 


(J.A. 1480-86, 1496-97). 


34 


when it found itself “threatened by the imminent possibility of a public institu- 
tion being founded in direct competition.” He described how his board of 
trustees arranged to eliminate this source of “competition” because there was 
“not enough room in this geographical territory for both of them to exist.” 
He considered this 2 “perfect example” of the proper function of trustees. 
(J.A. 023-25). 


E. Defendant Cannot Justify Proprietary Exclusion by Evi- 
dence of Finances and Operation of Plaintiff's Institution. 

Defendant seeks to justify its refusal to consider Webster on the basis of evi- 
dence it introduced regarding Webster's finances and administration. (Defendant’s 
brief. Facts. B+). It should suffice to say that this is a “bootstrap” argument 
since defendant knew none of these facts at the time it rejected Webster, except 
that it was 2 family owned. proprietary college. However, the speciousness of 


nt’s statements compels us to comment. 


The officers’ salaries. standing by themselves are meaningless — there is noth- 
ing in the record ifor their comparison with administrative salaries at comparable 
institutions. Similarly. the comparison of faculty salaries at Webster with salaries 
at other junior colleges is meaningless because “average”’ and ‘“‘median” salaries 
are not comparable and Webster’s average includes some part-time faculty, while 
there is no evidence of whether the figures for other junior colleges include part- 
time. 


The insinuation that the Webster family controls the educational program 
through membership on the Executive Committee and the Special Administrative 
Committeee is contrary to uncontroverted evidence in the record. The Executive 
Committee, composed entirely of Websters, performs the function of the Chairman 
of the Board of Directors (Donald Webster Dep., J.-A. 1152-53, D-X-1500). The 
Special Administrative Committee performs the President’s function, being in 
charge of the “ordinary day-to-day operations of the College, including (1) ap- 


pointment, discharge and general supervision of teaching personnel, and ( 2) de- 


termination and administration of the college’s general academic policies.” 
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Co-chaired by the Academic Dean and the Dean of the College (neither of whom 
is a Webster), it consists of seven members, only two of whom are Websters. 
(D-X-1500, J.A. 1154-56, Block, J.A. 1527-32). The faculty, not the Webster 
family, determines and develops the curriculum. (Block, J.A. 1533-37). The 
proprietary nature of Webster does not affect decisions in academic matters. 
(Block, J.A. 1541-44, 1545-48). | 


It is stated in defendant’s brief that there is no faculty tenure at Webster. 
Lest this Court draw any adverse inferences from this fact, it should be noted 
that lack of tenure does not mean absence of academic freedom. Defendant 
admits that tenure is not a necessary condition of academic freedom (Meder, 
J.A. 656). That such freedom exists at Webster is well established in this rec- 
ord. (Block, J.A. 1533-44, 1545-63, particularly 1551-52). What is even more 
relevant to this case is the fact that an evaluation team could determine the ex- 
istence of academic freedom, regardless of existence of tenure. (Meder, J.A. 
657). Nor has lack of tenure resulted in high faculty tumover. Twenty-eight 
instructors have more than five years employment; 13 have more than 10 years. 
(P-X-173: J.A. 1562-63). | 


The breakdown of Webster expenditures as contrasted with nonprofit in- 


stitutions is not valid and was shown to be unreliable on cross-examination of 
defendant’s witness, Hobson. (Tr. 4675-4731). Allocations to! categories such 
as “library,” “instruction” and “administration” were made by. guesswork by 
the witness who had never made a thorough examination of Webster’s finances 
and, indeed, had never previously examined the financial statement of a propri- 
etary. (J.A. 1239). His arbitrary methods are best illustrated by his failure to 
include Webster’s profit-share payments to faculty in “instruction” expense be- 
cause he regarded profit-sharing as “an improper incentive to the faculty” (J.A. 
1241) and not a “proper payment to the faculty” (J.A. 1242), Clearly, he de- 
parted from proper accounting principles to pass moral judgment on the pro- 
priety of faculty participation in profitsharing. His analysis of Webster ex- 
penses (D-X-215) was thoroughly discredited. Furthermore, the only specific, 
factual basis for his average breakdown of expenses for 2-year nonprofit colleges 


was his study of a junior college in Puerto Rico and 28 branch campuses in 


Pennsylvania. which were predominantly public institutions. (J.A. 1254). 


F. Middle States” Assertion that Thirty Cents Out of Every Dollar 
is Diverted from Webster's Students is Fallacious and Irrelevant. 


In an apparent attempt to discredit the Websters as greedy profiteers, de- 
fendant asserts ithat thirty-cents of every dollar of “Webster’s expenditures” is 
diverted to “proprietary status related items” and away from the educational 
program. Not only is the premise faulty but the conclusion is unfounded. The 
“thirty percent” was concocted by defense “expert” Hobson, from a review of 
Webster's income and expense statement for 1966-67. In D-X-215 he allocated 
30.6% of “current funds expenditures” to “Proprietary Status Related Expenses: 
Taxes. 10.6%. Depreciation. 8%. Profit. 12%”27  “‘Depreciation“* is not a cash 
expenditure. It is an accounting device to amortize acquisition cost of physical 
assets and to create a reserve for their replacement. The physical assets of the 
college are used to support the educational program. “Profit” is not an “ex- 
penditure.” but a “gain realized from business or investment over and above 
expenditures.” It is available to spend for the support or improvement of 
Webster’s program.2? To claim that depreciation and profit are expenditures 


that divert money from the program is grossly inaccurate. 


The only cash expenditure that does not support the program is taxes. Of 
course, nonprofit institutions are tax-exempt. A large part of the financial sup- 
port of such institutions comes from government assistance provided by tax rev- 


enues from taxpayers such as Webster. 


27 For discussion of Hobson’s improper accounting methods used in categorizing Webster's 
expenditures, see preceding section of this brief (I-E). 


28 Black’s Law Dictionary, $th ed., p. 1376. 


29 Webster's profit has been a source of scholarships for needy students. (S. Webster, 
J.A. 147% 102){104). Also note that payments to faculty under Webster’s profit-sharing 
plan were included in “Profit” by Hobson instead of “Instruction” expense. (J.A. 1241-42). 
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If Webster showed a loss, it would have no profit and pay no income taxes. 
Thus, all of its cash expenditures would be devoted to the education of its stu- 


dents. Presumably, this would obviate defendant’s complaint about “diversion” 


of expenditures. Middle States exalts financial losses and measures an institu- 


tion’s success by its fiscal failure. 


Even if defendant’s “thirty percent” assertion were valid, it is irrelevant be- 
cause there is no showing that the result is an inherently inferior’ program that 


Nee Sed Pures | 
could not meet defendant’s qualitative standards of accreditation. | 


ANTITRUST: TRIAL COURT PROPERLY HELD THAT MIDDLE STATES. 
ACTING IN COMBINATION WITH ITS MEMBERS AND IN COMBINATION 
WITH FEDERATION, HAD UNREASONABLY RESTRAINED WEBSTER’S 
TRADE IN DISTRICT OF COLUMBIA IN VIOLATION OF SHERMAN ACT 


A. There is No Indication That Congress Intended That an Educational 
Accrediting Association Should be Immune to the Antitrust Laws. 


Middle States argues that Congress intended that its activities as an educa- 


tional accrediting association should exempt it from the Sherman Act. 


To state the consequences of this claim demonstrates its fallacy. If this 
association of educational institutions is exempt from the antitrust laws, it 
would be free to impose any restraint, however predatory, upon any person. 
Its members could set maximum faculty salaries. fix prices for text books, 
establish minimum tuition rates. blacklist competing institutions. and generally 


restrain trade with impunity. 


There is no basis for Middle States’ claim that Congress did not intend the 
Sherman Act to apply to higher education. The language of the Act is simple 
and clear. “Every contract, combination . . . or conspiracy. in restraint of 
trade or commerce in... the District of Columbia . . . is declared illegal.” 
Section 3. Sherman Act. 15 U.S.C. Sec. 3. It applies to every contract. com- 
bination or conspiracy in restraint of trade and to “every person” who violates 


the statute. Mandeville Island Farms, Inc. v. American Crystal Sugar Co., 334 


U.S. 219, 236 (1948). When the Congress intends to exempt an organization or 
activity from the scope of the antitrust laws, it does so in clear and unmistaka- 


ble terms. See 15 U.S.C., Sec. 17, exempting labor organizations. 


Attempting to demonstrate that the Sherman Act is not applicable to its 
activities. Middle States urges that the primary purpose of the Act was to break 
up the large trusts and combinations formed after the Civil War. Webster con- 
cedes that the primary purpose of the Sherman Act was to terminate predatory 
practices of business and industry as they were known in the latter part of the 
19th Century. 


However, simply because the Sherman Act may have been primarily de- 
signed to control 19th Century business and industrial empires, it certainly does 
not follow that other restraints of trade by nonprofit associations are to be con- 
doned. It is doubtful that the draftsmen of the statute specifically contemplated 
that it might someday be applied to restraints of trade by nonprofit associations 
such as the American Medical Association and the Joint Commission on Accredi- 
tation of Hospitals. It was, however, contemplated that the Act should prohibit 
all restraints of trade, and when such associations imposed such restraints, the 
courts readily held that they were within its scope. American Medical Associa- 
tion vy. United States, 317 U.S. 519 (1943); Levin vy. Joint Commission on Ac- 
creditation of Hospitals, 122 U.S. App. D. C. 383; 354 F.2d 515 (1965). 


Middle States’ reliance upon Eastern Railroad Presidents Conference v. Noerr 
Motor Freight, Inc., 365 U.S. 127 (1961), to support its assertion of immunity 
is seriously misplaced. This case held only that the Sherman Act could not be 
used to prohibit a combination of railroad executives from seeking political 
benefits at the expense of the trucking industry. Prohibition of joint political 
action under the Act would have raised grave constitutional questions concerning 
the rights of citizens to petition their government. The night to petition the 


government is not an issue in this case. 


This misplaced reliance upon Noerr does, however, highlight an important 


point concerning Middle States’ asserted immunity. No “person” is immune to 
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the antitrust laws. The Act applies to “every person” who restrains trade. To 
avoid the reach of the Sherman Act, it would be necessary for a defendant to 
demonstrate that it was not a “person,” as that word is defined in the law. Oc- 
casionally, certain activity) may be found to be outside the ambit of the anti- 
trust laws because it does not involve interstate commerce. See. .8.. Federal 
Baseball Club v. National League, 259 U.S. 200 ( 1922) However, Section 3 
of the Sherman Act contains no requirement of restraint of interstate commerce. 


It proscribes restraint of trade in the District of Columbia by every person. 


At the close of its discussion concerning congressional intent, Middle States 
| 


seems to urge that the provisions of the National Defense Education Act of 1958 
and the Higher Education Act of 1965 may somehow be used to cast light on 


the congressional intent of the draftsmen of the Sherman Act in 1890. The con- 


tention is patently untenable and need not be discussed.*! | 


B. Trial Court Properly Held That This Case Involves 
Whether Webster is Engaged in Trade, Not Whether 
Middle States and Higher Education are so Engaged. 


1. It is not necessary to determine whether higher 
education constitutes trade or commerce to hold 
that Middle States has restrained Webster’s trade. 


Middle States insists that the trial court has held that higher education is 
“trade and commerce.” and that this is error. The trial court did not so hold, 
30 Even this sort of immunity is scarcely the wave of the future. See United States v. 

International Boxing Club, 348 U.S. 236 (1955), Radovitch v. National Football League, 
352 U.S. 445 (1957), extending the reach of the Sherman Act to boxing and. professional 
football. And sec, Heimbuch v. President and Directors of Georgetown College, 251 F. 
Supp. 614 (D.C. D.C., 1966), holding that charitable educational institutions are no longer 
immune from tort liability in the District of Columbia. It appears that educational immu- 
nity in general is a dying doctrine. | 


31 If, on the other hand, it is Middle States’ purpose to show that these unrelated laws 
have somchow repealed the Sherman Act as it applies to Middle States, “[i] tis a cardinal 
principle * * * that repeals by implication are not favored.” United States ¥, Borden Co., 
308 U.S. 188, 198 (1939). 
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4s it Was not Necessary fo reach this conclusion to hold that Middle States had 


restrained Webster's trade. 


The District Court did state at paragraph 20 of its opinion that a question 
for determination was whether higher education was trade or commerce within 
the scope of the Sherman Act. It then discussed this question in considerable 
detail both factually and legally at paragraphs 20-23 of its opinion, and con- 
cluded that: “Higher education in America today possesses many of the attrib- 
utes of business.” and that “To hold otherwise would be to ignore the obvious 
and challenge reality.” (Op.. para. 23). The Court went no further, however. 
It never reached the ultimate conclusion that Middle States or higher education 
was engaged in trade or commerce. At that point in its opinion, the court 
shifted its attention to the only question requiring resolution—whether Webster’s 


trade had been restrained. The court stated (Op.. para. 24): 


“Webster rightly contends that attention should be focused 
on its activities, rather than the defendant’s because the 
question is not whether the defendant association is engaged 
in tradé. but whether plaintiff’s trade has been restrained. 
The Supreme Court held in the third AMA case that when 
the organization at which the restraint is directed is in trade, 
it is immaterial whether the offending association is so en- 
gaged. | American Medical Association v. United States, 317 
U.S. 519, 528, 529 (1943). 


court then resolved the issue by holding that Webster was engaged 


Even though it is not necessary to reach the question, it is 
clear that higher education and accrediting associations are 
engaged in trade within the Sherman Act. 


If it should be necessary to determine whether Middle States is engaged 
in trade, it is clear that its activities do constitute ‘trade or commerce” under 


the Sherman Act. The District Court has described some of the many attrib- 


utes of business possessed by higher education. (Op., para. 23). In the first 


AMA case, holding that the word “trade” in the Sherman Act included the 
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medical profession, Chief Judge Groner concluded that the effect of all English 
and American cases was “to enlarge the common acceptance of the word ‘trade’ 
when embraced in the phrase ‘restraint of trade’ to cover all occupations in 
which men are engaged for a livelihood.” United States v. American Medical 
Association, 72 U.S. App. D.C. 12, 19, 110 F.2d 703 (1940). The rendering 
of services in exchange for payment constitutes “trade” under the Sherman Act. 
American Medical Association v. United States, 76 U.S. App. D.C. 70. 73, 130 
F.2d 233 (1942). Middle States furnishes evaluation and accreditation services 
for fees. Its member institutions of higher education supply educational and 
auxiliary services in exchange for tuition and fees. The staff and faculty of 
colleges and universities certainly are engaged in their occupations for a liveli- 
hood. Thus, this activity fits into the controlling definition of trade as enun- 


ciated by this court. 


This court has also held that the function of accreditation of hospitals 
(which includes hospitals operated by institutions of higher education) is sub- 
ject to the Sherman Act. Levin v. Joint Commission on Accreditation of Hos- 
pitals, 122 U.S. App. D.C. 383, 354 F.2d 515 (1965). This case raised a ques- 
tion as to whether the activities of the Joint Commission in the District of 
Columbia constituted transaction of “business” under Section 12 of the Clay- 
ton Act (15 U.S.C.. Sec. 22). The court readily found that. “The business of 
the Joint Commission is that of accrediting hospitals.” and that field inspec- 
tions were a necessary aspect of that business (122 U.S. App. D.C. at 385). 
Having determined that the Joint Commission’s contacts in the District were 
of the requisite degree, the court then disposed of the Joint Commission’s 
claim that its activity was not of a kind to bring it within the antitrust laws, 
rejecting it by a single reference to the AMA cases. supra. (22 U.S. App. 
D.C. at 386). Accrediting institutions which educate is no more exalted than 
accrediting those that heal and save life. : 

The Supreme Court has recognized that an educational institution has a 
property right in its business. Pierce 1. Society of Sisters of Holy Names, 268 


U.S. 510, 535 (1925). Congress included institutions of higher! education 


(profit or nonprofit) in its definition of “enterprise engaged in ‘commerce or 
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in the production of goods for commerce” in the Fair Labor Standards Act. 
29 U.S.C.. Sec. '203(s). The legislative history of the 1966 amendments to this 
act recognizes that colleges not operated for profit are “in substantial competi- 
tion with similar activities carried on by enterprises organized for a common 
business purpose.” (House Report No. 971, 89th Cong., Ist Sess.. August 25, 
1965. p. 15). Institutions of higher education, competing in commerce, are 
subject to federal control under the commerce clause. Maryland v. Wirtz, 392 
U.S. 183 (1968). It is difficult to understand, under the circumstances, how 
Middle States can claim that institutions of higher education are not engaged 


in trade or commerce, as those words are used in the Sherman Act. 


3. Middle States’ heavy reliance upon “The Nymph” as the 
asserted ‘controlling definition of trade” is misplaced. 


In The Schooner Nymph, 1 Sumn. 516, 517-518, 18 Fed. Cas. 506, 
No. 10388 (1834), Justice Story was faced with the problem of constru- 
ing the Coasting and Fishery Act of 1793, which declared that any licensed 
ship which was employed in any “trade” other than that for which she was 
licensed should be forfeited. The claim was made that the word ‘trade’ should 
be used in a restrictive sense—just as Middle States urges a restrictive interpreta- 
tion of that word in this case. However, Justice Story rejected the restrictive 


definition, saying: 


“Wherever any occupation, employment or business is car- 
ried on for the purpose of profit, or gain, or a livelihood, 
not in the liberal arts or learned professions, it is constant- 
ly called a trade.” 


Middle States argues that the exclusion of liberal arts from this definition 
immunizes it from the provisions of the Sherman Act. The argument fails for 
many reasons. First, Justice Story’s comment about the liberal arts and the 
learned professions was dictum. He was not restricting the term “trade” to 
exclude the liberal arts and the learned professions—he was expanding it to in- 
clude the activities of a schooner. Second, Middle States is not engaged in the 


liberal arts. It! is an accrediting association. Accreditation is not a liberal art. 
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Third, Justice Story’s dictum was not an interpretation of the antitrust laws. 
On those occasions when it has been used as a guide to the medning of the 
word “trade” in the antitrust laws, it has been used to expand the scope of 
trade, not to restrict it. Fourth, when it was used in an attempt to restrict 


the meaning of the word “trade” the definition was rejected by|this court. 


It is true, as Middle States urges, that Justice Story’s definition of trade 


in The Nymph was used as a guide to the meaning of “trade” in Atlantic 
Cleaners and Dyers, Inc. v. United States, 286 U.S. 427 (1932). ~ However, 
it was used to expand the scope of trade to include the labor and service in- 
volved in cleaning and dyeing, not to restrict it to special fields of endeavor. 
Similarly, in United States v. National Association of Real Estate Boards, 339 
U.S. 485 (1950), the Supreme Court applied The Nymph test. again not to 
restrict but to expand the scope of “trade” in the Sherman Act, 


This important distinction between restriction and expansion. between a 
holding and dictum, was sharply highlighted when the first AMA case came 
before this court. United States v. American Medical Association. 72 U.S. App. 
D.C. 12. 110 F.2d 703 (1940). The trial court in that case had held members 
of the medical profession exempt from the Sherman Act, relying upon the ex- 
clusion in The Nymph of the liberal arts or the learned professions. Reversing 
this decision. Chief Judge Groner stated (72 U.S. App. D.C. at 18): 


“The learned trial judge felt that the italicized words 
should be regarded as an authoritative statement of the 
Supreme Court that the professions were not trades and 
therefore not within the intent of the Act. But we think 
this by no means follows. The Court had before it only 
the problem whether “trade” was broad enough to in- 
clude the cleaning and dyeing of clothes. and held it was. 
To reinforce its reasoning. the Court quoted language, 
which happened to exclude the leamed professions. but 
this limitation was not responsive to the question at hand 
and was purely casual, and in the circumstances ought not. 

32 Significantly, in the Atlantic Cleaners and Dyers case. the Supreme Court held that 
in construing the word “trade” in Section 3 of the Sherman Act, it should have a broader 
meaning than the same word in Section 1 of the Act. (286 U.S. at 435), 
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we think. to be regarded as a proper guide in deciding the 
important question in this case.” 

This reasoning applies equally to the term “liberal arts”. The Nymph is 
not a “proper guide” to restrict the scope of the antitrust laws. Significantly, 
in this same decision. this Court held that the word “trade” as used in the 
antitrust laws covered “all occupations in which men are engaged for a liveli- 
hood.” (72 U.S. App. D.C. at 19). Middle States’ activities fall within this 


definition. 


4. Whether Middle States is engaged in trade or not, it is 
clear beyond doubt that Webster is engaged in trade. 


Middle States has not contested and can not seriously contest the 
trial court’s holding that attention must be focused upon Webster’s activities 
rather than Middle States. The question to be resolved is not whether Middle 
States is engaged in trade, but whether Webster’s trade has been restrained. 
The Supreme Court made it clear at the close of the AMA litigation that when 
the organization’ at which the restraint is directed is in trade, it is immaterial 
whether the offending association is so engaged. American Medical Association 
vy. United States, 317 U.S. 519, 528-529 (1943). 


Consequently, Middle States finds itself forced to argue that Webster—an 
organization which it has excluded solely because it is a corporation organized 
for profit—is not engaged in trade. Ironically, Middle States has assumed the 
burden of showing that an institution which it has excluded because it is en- 


gaged in trade is not really engaged in trade at all. 


Undertaking this difficult burden, Middle States argues that Webster can 
not be engaged'in trade. Why not? Because Webster operates a junior college, 
and a junior college (even if it is operated for profit) can not be engaged in 
trade because it is engaged in higher education, which can never be trade be- 


cause education is not carried on for profit. 


Although institutions of higher education are clearly engaged in trade as 


that word is used in the Sherman Act, it is not necessary to establish this 
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proposition to find that Webster is engaged in trade. Even if higher education, 


as practiced by nonprofit institutions, should be considered outside the realm 


of “trade”, there is no question that the operation of a junior college by a 


proprietary corporation is “trade.” 


Middle States argues, however, that corporate form does not determine 
whether an organization is engaged in trade. The fact that a corporation is 
nonprofit does not, of course, exclude its activities from trade and commerce. 
American Medical Association v. United States, 317 U.S. 519. 528 (1943). 
Many cases have held quite logically that non-profit corporations may be en- 
gaged in trade because of the nature of their activity. ® Indeed. Webster has 
demonstrated above that Middle States must be considered to be in trade on 
just this theory. However. to our knowledge. no court has ever held that a 
corporation organized for profit could engage in any activity which would not 
be defined as trade. 

Commercial activity is not the only test of “trade”. but when an organiza- 
tion is engaged in commercial activity, it is clearly conducting trade.” United 
States v. National Association of Real Estate Boards. 339 U.S. 485, 492 (1950). 
Webster renders educational and auxiliary services in exchange for tuition and 
fees. See Darnell y. Markwood, 95 U.S. App. D.C. 111. 113. 220 F.2d 374 
(1954). It pays all taxes customarily paid by business corporations. Its activ- 
ities are deeply educational. but unquestionably commercial. 

| 

Middle States’ theory that Webster is not engaged in trade or business. 
if valid, would preclude Webster from taking deductions on its Federal tax 
returns for those ordinary and necessary expenses incurred in its “trade or 


business.” 26 U.S.C. Sec. 162. 


i 
33 Middle States cites Associated Press v. Labor Boand, 301 U.S. 103, 128, 129; In re 
Duty on Estate of Incorporated Council, 22 Q.B. 279, 293: Marvland &| Virginia Milk Pro- 
ducers’ Association y. District of Columbia, 73 App. D.C. 399, 119 F.2d 787, 790; LaBelle 
y. Hennepin County Bar Ass'n., 206 Minn. 290. 294, 288 N.W. 788. 790, to support the 
proposition that a corporation's activities determine whether it is engaged in trade. In all 
of these cases, courts found that nonprofit corporations were engaged in trade. In none 
was it held that a corporation for profit was not engaged in trade. | 
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C. Middle States Combining With Its Members and With the 
Federation Constitutes a Combination Within the Meaning 
of the Sherman Act. 


Middle States asserts that Webster failed to prove a combination or con- 
spiracy in restraint of trade. This assertion is grounded upon two theories: 
(1) that intent to combine in order to restrain trade must be proved in order 
to prevail under Section 3 of the Sherman Act: (2) that a plaintiff must prove 
a concerted use of coercive power to restrain in order to prevail under the 


antitrust laws. Neither theory is sound. 


Proof of specific intent to combine to restrain trade is not required. De- 
fendants in antitrust cases are presumed to intend the effects upon competition 
which are a necessary consequence of what they consciously do. United States 
y. Patten, 226 U.S. 525. 543 (1913). It is sufficient that a restraint of trade 
or monopoly results as a natural consequence of a defendant’s conduct. United 
States v. Griffith, 334 U.S. 100, 105 (1948). Even the noblest motives for 
combining will not make a combination legal if in fact that combination re- 
strains a plaintiff’s trade. “Neither the fact that a conspiracy may be intended 
to promote the public welfare, or that of the industry nor the fact that it is 
designed to eliminate unfair, fraudulent and unlawful practices is sufficient to 
avoid the penalties of the Sherman Act.” American Medical Association v. 
United States, 76 U.S. App. D.C. 70, 86, 130 F.2d 233 (1942). Middle States 


seems to argue that if a group of institutions combines for a high purpose, 


that association is free thereafter to take any action, intentionally or uninten- 


tionally, which may restrain another person’s trade. This position is clearly 


contrary to authority. 


Middle States’ second attack on the trial court’s finding of the existence 
of a Sherman Act combination is based upon its theory that a combination 
can not be shown to exist without demonstration of concerted use of coercive 
power by member institutions. Such proof is not required. All that need be 
shown is that members have combined and issued a list circulated among po- 


tential customers of an excluded member and that this act tends to restrain 
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the trade of the excluded member. Eastern States Lumber Association v. United 


States, 234 U.S. 600, 612-614 (1914). 


Middle States seems to misconstrue the purpose of evidence which Webster 
introduced concerning difficulties which Webster’s students experienced in trans- 
ferring credits. Thus. Middle States claims in Section IIIA of its brief, “There is 
no proof that most Middle States members don’t accept Webster’s credits. With 
regard to Middle States members. Webster was only uble to show that eleven such 
institutions refused to accept their credits out of a total of 346 colleges and univer- 
sities which are members of Middle States.” The purpose of such evidence was not 
to show the combination, and it was not to show parallel action, it was to show that 
Webster’s trade—its capacity to compete—had been restrained by denial of accredita- 
tion. It is not necessary, in order to establish a combination. that a plaintiff prove 
that each member of that combination boycotted the plaintiff. 


D. Activities of This Combination in Excluding Webster From 
Accreditation Have Unreasonably Restrained Webster's Trade. 


Middle States has a monopoly of regional accreditation in the large area which 
it controls. Colleges and universities compete vigorously for students. faculty and 
funds. Lack of regional accreditation severely inhibits Webster in its efforts to com- 
pete with members of Middle States and the other regionals. Absence of accredita- 
tion stigmatizes an institution as one of inferior quality. Consequently. graduates 
of unaccredited junior colleges experience great difficulty in transferring their 
credits to senior institutions. High school graduates are therefore advised to 
avoid unaceredited schools. In short, a valuable service germane! to Webster's 
business and important to its effective competition with others has been with- 
held by collective action of its competitors. “That is enough to cTeate a vio- 
lation of the Sherman Act.” Silver vy. New York Stock Exchange. 373 US. 
341, 348. fin. 5 (1963). 


Only unreasonable restraints of trade are prohibited by the, Sherman Act. 
Standard Oil Company y. United States, 221 U.S. 1 (1911). Some restraints 
are, however, so patently unreasonable that courts hold them to be unreasonable 


per se. It is unreasonable per se to foreclose competitors from jany substantial 
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market. Internarional Salt Co. v. United States. 332 U.S. 392 (1947). When 
the members of an association gain a competitive advantage by excluding non- 
members. the exclusion is unreasonable per se. Absolute illegal restraint, un- 
reasonable per se. is established when it appears that competition by a non- 
member is inhibited by exclusion from an association. Associated Press v. 
United States. 326 U.S. 1, 17-18 (1945). United States v. Griffith, 334 US. 
100. 107 (1948); American Federation of Tobacco Growers v. Neal, 183 F.2d 
869. 872 (4th Cir.. 1950). Silver v. New York Stock Exchange. 373 U.S. 341, 
347-348 (1963).#* 


Lack of accreditation clearly inhibits Webster’s ability to compete with 
members of regional associations.» Middle States’ conduct is thus unreason- 
able per se. The trial court declined to hold this restraint unreasonable per 
se. however. since the combination was “not so devoid of potential benefit 
or so inherently harmful” as to fall into the per se category. (Op., para. 27).* 


34 See also Darnell v. Markwood, 95 US. App. D.C. 111, 220 F.2d 374 (1954), holding 
that defendants need not even be competitors of plaintiff if their combination restrains 
competition between those who are competitors. 


35 Middle States claims that it has not restrained Webster’s trade at all, and that this is 
demonstrated by the fact that Webster has made profits and increased the size of its stu- 
dent body. The argument is patently fallacious in an anti-trust context. As shown above, 
a restraint of trade is shown when it is demonstrated that a plaintiff's ability to compete 
effectively has been inhibited by association action. The courts have never required a plain- 
tiff in an antitrust suit to show red ink on a balance sheet. Restraint of trade does not 
mean destruction of trade. Restraint is established when a non-member is inhibited com- 
petitively, even though it may continue to function in business. Associated Press v. United 
States, 326 US. 1, 17-18 (1945). 


36 Webster submits that the benefits of the combination do not exempt its action from 
the per se category, as the motives of an association are not material if the action is un- 
reasonable per se.’ See, ¢.g., American Medical Association v. United States, 76 U.S. App. 
D.C. 70, 86; United States v. Paramount Pictures, Inc., 334 U.S. 131, 173 (1948); Fashion 
Originators Guild v. Federal Trade Commission, 312 US. 457, 468% (1941); Klors v. Broad- 
way-Hale Stores, 359 US. 207, 212 (1959). 
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The trial court then proceeded to determine whether the restraint was un- 


reasonable in light of the facts in this case and the applicable law. The court 
followed the guidelines established in Chicago Board of Trade vy. United States, 
246 U.S. 231, 238 (1918); 


“The true test of legality is whether the restraint imposed 
is such as merely regulates and thereby perhaps promotes 
competition, or whether it is such aS may Suppress OT even 
destroy competition. To determine that question the court 
must ordinarily consider the facts peculiar to the business 
to which the restraint is applied: its condition before and 
after the restraint was imposed: the nature of the restraint 
and its effect. actual or probable. The history of the ire- 
straint. the evil believed to exist. the reason for adopting 
the particular remedy. the purpose or end sought to be at- 
tained. are all relevant facts.” 


The trial court then reviewed the exclusionary criterion in light of defend- 


dant’s objectives and found it to be unreasonable. Earlier in this brief. we 
have discussed the question of reasonableness in detail. This discussion need 
not be repeated here. It suffices to observe that when an association purports 
to identify all institutions of quality and elevate standards of all institutions 
of higher education, it is not reasonable to exclude an institution solely be- 
cause of its form of organization. Exclusion from an association is justified 
only if the exclusion is reasonably related to that association’s legitimate goals. 
Chicago Board of Trade v. United States, supra. Deesen v. Professional Golfers 
Association, 358 E2d 165, 170 (9th Cir.. 1966): see also “Trade Association 
Exclusionary Practices: An Affirmative Role for the Rule of Reason”. 66 
Columbia L. Rev. 1486, 1504-1505 (1966). | 


CONSTITUTIONAL: MIDDLE STATES, IN PERFORMING ITS AC- 
CREDITATION FUNCTION, IS ENGAGED IN QUASI-GOVERN- 
MENTAL ACTIVITY. PERFORMING STATE ACTION IN A CONSTI- 
TUTIONAL SENSE, AND SUBJECTING IT TO DUE PROCESS AND 
EQUAL PROTECTION RESTRAINTS OF CONSTITUTION. 


When a Private Association Performs Inherently Govern- 
mental Function. Its Action is State Action in a Consti- 
tutional Sense. and Its Activities are Subject to Restraints 
of Constitution. 


The Constitution normally limits only action by the federal and state 
governments. However. when a private association performs a state function 
which is essential to governmental activity, or when it exercises powers of a 
governmental nature delegated to it by the state, it becomes subject to the 
restraints of the Constitution. Its action becomes state action in a consti- 
tutional sense, subject to the limits imposed by the due process and equal 


protection clauses.?” 


B. In Performing Accreditation, Middle States’ Action is 
Inherently Governmental, Involving Function Normally 
Performed by Governments, and Involving Exercise of 
Delegated Governmental Authority to Identify Insti- 
tutions of Quality. 


The record amply demonstrates the deep involvement of the federal 
and state governments in education. The Supreme Court has summarized 


the government’s interest in education in Brown v. Board of Education 
347 U.S. 483, 493 (1954): 


37 evans v. Newton, 382 US. 296 (1966), Terry v. Adams, 345 U.S. 461 (1953), Marsh 
y, Alabama, 326 US. 501 (1946), “Judicial Control of Actions of Private Associations”, 
76 Harv. L. Rev. 983, 1059. See also, Burton v. Wilmington Parking Authority, 365 US. 
715 (1961), Simkins v. Moses H. Cone Memorial Hospital, 323 F.2d 959 (4th Cir., 1963) 
cert. denied, 376 U.S. 938, Smith v. Holiday Inns of America, Inc., 336 F.2d 630 (6th 
Cir., 1964). 
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“Today, education is perhaps the most important function 
of state and local governments. Compulsory school at+ 
tendance laws and the great expenditures for education 
both demonstrate our recognition of the importance of 
education to our democratic society. It is required in| the 
performance of our most basic responsibilities. even service 
in the armed forces. It is the very foundation of good 
citizenship.” 

Because of the state’s vital interest in education. accreditation of institutions 
and maintenance of standards for such institutions is a function normally per- 
formed by the state.22 In most countries. it is performed by a ministry of 
education. In the United States, the individual states undertake: this function 
to some extent, but state standards vary widely. Because of this diversity. 
state accrediting standards are seldom recognized outside of the state’s borders. 
(P-X-39, pp. 1, 5, 129-131: JA 372-74. 350-51). To fill the need for some 
uniform and widely recognized method of determining quality of educational 
institutions, accrediting associations. such as Middle States. have assumed this 


inherently governmental function. 


Through the accreditation process. Middle States sets Sontends of quality 
and identifies those institutions which have achieved them. Furthermore. it 
determines in substantial measure, the nature of the curriculum and organiza- 
tion of private. state and federal institutions. By threatening to deny or with- 
draw accreditation, it tells these institutions how they should be Operated. tells 
them when their curricula are adequate. and advises state and federal officials 
of actions which should be taken. Service academies of the U.S. government 
are told what to do with organization and curricula if they wish to remain 


accredited. State superintendents of education are told to toe the line drawn 


by Middle States. The threat to stigmatize by withdrawing accreditation ensures 
| 


that its advice will be followed. 


38 The amicus brief of the American Bar Association (pp. 1, 2) tendered to this court 
states the case clearly: “The fact that accreditation is carried out by government agencies 
in Europe and elsewhere underscores the special character of these non-governmental associ- 
ations in the United States.” 


Furthermore. Middle States and the other regionals have operated as serv- 
ice agencies of the federal and state governments in identifying institutions 
eligible to receive federal and state benefits. Recognized by the U.S. Commis- 
sioner of Education. the regionals have become the prime functional means of 
establishing eligibility for federal assistance. They act, in effect, as federal ad- 
ministrative agencies to identify institutions worthy of federal funding. Per- 
forming a similar function for the states. the regionals select those institutions 
which qualify for purposes of teacher certification, student loans and scholar- 
ships. 


These activities of Middle States are state action in a constitutional sense. 
The nature of this state action is best understood by analysis of two recent 
opinions: Louisiana High School Athletic Association v. St. Augustine High 
School. 396 F.2d 224 (Sth Cir., 1968) and Powe y. Miles, 407 F.2d 73 (2nd 
Cir.. 1968). Both concem the question of state action by a privately organ- 
ized entity in the field of education. The former held that action by an 
athletic association of public and private schools was state action.>? The latter 
held that operation of a private institution of higher education was not state 
action. Considered together. they help to define the dimensions of state action 


in this context. 


The Louisiana High School case held that action of a private association 
organized to regulate athletic competition among area high schools was state 
action. The distinctive characteristics of that association, which made its ac- 
tivities state action, were: (1) its membership included public schools, (2) its 
dues came partly from public schools, (3) it had power to regulate the athletic 
activities in which state schools were deeply involved with expenditures of tre- 
mendous time and energy, (4) it had power to discipline these public schools, 
(5) it exercised control over curricula by specifying the minimum number of 


classes per week which a coach must teach. (396 F.2d at 227-28). 


39 See also Kelley v. Metropolitan County Board of Education of Nashville, 293 F.Supp. 
485, 49] (M.D. Tenn., 1968), Lee v. Macon County Board of Education, 283 F.Supp. 194, 
196 (M.D. Ala., 1968). 
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In Powe y. Miles, supra, students at Alfred University, a private institution 
in New York State, sought to impose constitutional restraints upon the uni- 
versity in connection with their suspension for refusal to obey orders about 
participation in a student demonstration. The court held that the ‘university’s 


action was not state action. The rationale of the decision was: | 

(1) Alfred University was not performing a “public function” of 
such a nature that its action became state action. To constitute a “public 
function” an activity must be so clearly governmental in nature that the state 
cannot be permitted to escape responsibility by allowing it to be managed by 


a supposedly private agency (407 F.2d at 80). 


(2) Although the State of New York exercised some regulatory 


powers over educational standards at Alfred University. this power did not 
implicate the state in Alfred’s policies toward demonstrations and discipline. 
Thus. the state was not involved in the disciplinary activity which! injured the 
plaintiffs, and consequently plaintiffs could not claim that they were injured 


by state action (supra at 81). 


Applying these tests. it is manifest that Middle States is engaged in state 
action in a constitutional sense. The state action performed by the Lousiana 
Athletic Association was minimal compared to that of Middle States. The 
Louisiana Association controlled scheduling of sports and games. with powers 
over curricula only to the extent that a coach’s teaching activities, were in- 
volved. Middle States. on the other hand. exercises power over the core of 
the entire educational institution — organization and curriculum. Its standards 
encompass every aspect of an institution — not just the locker rooms and 
playing fields. Every significant private and public institution in its area is 
subject to this power.*? 


40 public institutions comprise almost one-third of defendant's members in higher edu- 
cation (Defendant's brief, Facts, A-1) and enroll about one-half of the students in Middle 
States accredited colleges (P-X-149). 
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Furthermore. Middle States’ functions are state action as defined in Powe 
y. Miles. supra. First: Its activity is so clearly governmental in nature that 
the state can not’ be allowed to escape responsibility by delegating it to a pri- 
vate agency. The inherent governmental nature of accreditation is best illus- 
trated by the fact that the Federal government has found it necessary to uti- 
lize Middle State$ as an administrative agency to select institutions eligible for 
federal assistance. Second: The Federal government is directly involved in the 
precise activity which has injured the plaintiff. accreditation of institutions of 


higher education. 


Since 1952. the U.S. Commissioner of Education has, by statute, been re- 
quired to recognize accrediting agencies and associations deemed by him to be 
reliable authorities as to the quality of educational institutions. The purpose 
of such recognition is to provide for selection of institutions eligible for federal 
assistance. The Commissioner has recognized Middle States and the other re- 
gionals and they have performed the function of selection through the accre- 
ditation process. The refusal to accept Webster’s application occurred in the 
course of Middle! States’ exercise of its accreditation function in which the 


Federal government was involved. 


Clearly, Middle States’ actions in performing its accreditation function are 
state action in a constitutional sense, in accordance with the tests set forth in 


the two leading cases decided by federal circuit courts. 


Middle States relies upon Grossner v. Trustees of Columbia University, 
287 F. Supp. 535 (S.D. N.Y., 1968) and Browns v. Mitchell, 409 F.2d 593 
(10th Cir., 1969) to demonstrate that its accreditation function is not state 
action. Both cases involved attempts to impose constitutional restraints upon 
private educational institutions on a theory that the function of education 


41 


was, per Se, State action. Webster has not made this ciaim.” As noted above, 


41 Cf. Greene v. Howard University, 271 F.Supp. 609 (D.C. D.C., 1967), rem. US. 
App. D.C. _, 412 F.2d 1128. 
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the accreditation function of Middle States fits squarely into the requirement 
of Grossner that the state be involved in the discriminatory action ‘under con- 
stitutional attack (287 F.Supp. at 548). 42 | 
The Parsons College case,43 relied upon by Middle States, cannot be con- 
sidered persuasive. Although this decision held that a sister regional accredit- 
ing association was not performing state action in a constitutional sense. the 
decision was based upon a sketchy record compiled on a motion for prelimi- 
nary injunction. The district court did not have the benefit of the full record 
of governmental function and delegation which has been developed in this case. 
There is no indication that the record contained any evidence demonstrating 
the inherently governmental nature of accreditation or the extensive power 
over curricula and operation of state and federal institutions contained in the 
present record. In fact. since Parsons involved a different regional association, 
the facts concerning exercise of governmental power through the accrediting 
function may have been quite different. Unlike the North Central Association. 


for example, Middle States is able to control curricula in three academies oper- 


ated by the Federal government which train officers of the United States 


Armed Services. 


It should be noted that Webster has never asserted that higher education 
is state action per se. It is noteworthy. however. that when a comparable 
question of state action by educational institutions was presented: in Guillory 
y. Tulane Educational Fund, 203 F.Supp. 855 (E.D. La.. 1962). Judge Wright 
expressed the following significant view: 


“At the outset, one may question whether any school 
or college can ever be so ‘private’ as to escape the reach 


42 Middle States also claims that Salter v. New York State Psychological ' Association, 14 
N.Y.2d 100, 198 N.E.2d 250 (1964) establishes that Middle States is not performing state 
action. The case clearly holds that a showing of “delegation by or agency iof the State” 
would establish state action (198 N.E.2d at 253). 


43 parsons College v. North Central Association. 271 F.Supp. 65 wD. ml. 1967). 


of the Fourteenth Amendment. In a country dedicated to 
the creed that education is the only ‘sure foundation .. . 
of freedom. . . . without which no republic can maintain 
itself in strength.” institutions of learning are not things 
of purely private concem ... No one any longer doubts 
that education is a matter affected with the greatest public 
interest. And this is true whether it is offered by a public 
or private institution. Clearly, the administrators of a pri- 
vate college are performing a public function. They do the 
work of the state. often in the place of the state. Does it 
not follow that they stand in the state’s shoes? .. .” 


In deciding the constitutional issue, it is not necessary for this court to 
adopt the above view that every college is subject to constitutional restraints. 
Defendant's activities are so deeply involved in governmental action that the 
court need only hold that the function of regional accreditation, as practiced 
by Middle States, is state action. As this court observed in Greene v. Howard 
University. _—«| U.S. App. D.C.___s«. 412 F.2d 1128 (1969), “the amena- 
bility to constitutional commands of what was once widely assumed to be 
purely private activity is a fluid and developing concept.” 412 F.2d at 1131, 
n. 2. At its present state of development, this concept makes Middle States 


amenable to the commands of the Constitution. 


C. Middle! States’ Exclusion of Webster Solely Because of its 
Proprietary Status Violates Webster’s Constitutional Rights 
to Due Process and Equal Protection of the Law. 


Constitutional due process requires that action taken subject to consti- 
tutional restraints may not be arbitrary, capricious, discriminatory or unreason- 


able.“ Such action must be rationally and substantially related to the legitimate 


4 4 statutory discrimination against nonprofit corporations in comparison to profit cor- 
porations has been’ declared unconstitutional as an arbitrary classification based on an irra- 
tional distinction. Smith v. Ladner, 288 F Supp. 66 (D. Miss., 1968). 
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object sought to be attained.*5 Any governmental classification which discrimi- 
nates against a party’s exercise of a constitutional right is an unconstitutional 
denial of the equal protection of the law, unless it is shown to be necessary 


to promote a compelling governmental interest. 


Webster’s right to operate an educational institution is a property right 
guaranteed by the Constitution. Operation of a proprietary educational insti- 
tution is ‘“‘a kind of undertaking not inherently harmful, but long regarded as 
useful and meritorious.” In the absence of “peculiar circumstances or present 
emergencies which demand extraordinary measures.” and absent evidence of re- 
cord to show failure to discharge their obligations, this right may not be 
abridged by state action. Pierce v. Society of Sisters of Holy Names. 268 U.S. 
510, 534535 (1925). | 


A discriminatory exclusion without evidence to justify it must be found 
unreasonable. When a Catholic school and a proprietary military academy 
combined to attack an Oregon law requiring all children to attend public 
schools, the Supreme Court found exclusion of these schools unreasonable 


and unconstitutional, observing: 


“Certainly there is nothing in the present records to indicate 
that they have failed to discharge their obligations to patrons, 
students or the State.” Pierce v. Society of Sisters of Holy 
Names, supra, at 534. 


Similarly, the record in this case contains no evidence of deficiency in pro- 


prietary education. It contains. at most. conjecture that educational quality 


might suffer in a proprietary institution. This conjecture, grounded on nothing 


45 1 apides v. Clark, 85 US. App. D.C. 101, 102, 176 F.2d 619 (1949): Ferguson ¥. 
Skrupa, 372 US. 726 (1963); Bolling v. Sharpe, 347 US. 497 (1954): McGowan v. Mary- 
land, 366 U.S. 420 (1961). : 


46 Shapiro v. Thompson, 394 US. 618, 634 (1969). 
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but prejudice and speculation, does not satisfy the requirements of the Consti- 


tution.*7 


The undertaking to teach in an educational institution is really much more 
than a property right — it is a vital right guaranteed by the First Amendment. 
“The vigilant protection of constitutional freedoms is nowhere more vital than 
in the community of American schools,” Shelton v. Tucker, 364 U.S. 479, 
487 (1960). The First Amendment “does not tolerate laws that cast a pall 
of orthodoxy over the classroom.” Keyishian y. Board of Regents, 385 U.S. 
589, 603 (1967). | Middle States has adopted a discriminatory exclusion which 
severely inhibits the plaintiff's exercise of its constitutional rights. Laws re- 
straining the constitutional right to travel have been stricken by the Supreme 
Court, holding that any classification which penalizes the exercise of that right 
is unconstitutional, unless shown to be necessary to promote a compelling 
governmental interest, Shapiro vy. Thompson, supra, at 634. Clearly, the right 
to educate students, and the property rights associated with the conduct of 


an institution of higher education, are at least as vital as the right to travel.*8 


The undertaking to teach requires particularly vigilant protection of consti- 
tutional freedoms. “The essentiality of freedom in the community of Ameri- 
can universities is almost self-evident. No one should underestimate the vital 
role in a democracy that is played by those who guide and train our youth.” 
Sweezy v. New Hampshire, 354 U.S. 234, 250 (1957). The right to teach in 
a manner which cannot reasonably be regarded as harmful, is within the 

“liberty” assured by the due process clause of the Fourteenth Amendment. 

Meyer v. Nebraska, 262 U.S. 390, 399-400 (1923). See also, “Developments 


47 In Part I of this brief, we have dealt with the question of reasonableness at length, 
since it must be considered under all three theories argued by Webster. Details of this 
argument are not repeated here. 


48 The genesis of the constitutional right to travel, and the impact of state welfare laws 
upon the exercise of that right, were sharply questioned in dissents to Shapiro v. Thompson, 
supra (394 US. at 645-677). 
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in the Law, Academic Freedom”, 81 Harv. L. Rev. 1045 (1968). This right 


is a protected liberty under the Fifth Amendment.*? 


A brief analogy is helpful to bring the constitutional question into sharper 
focus. If the federal government decreed that institutions of higher education 
could use only those textbooks printed by nonprofit organizations. and if the 
reasons for this decree were comparable to those of Middle States.20 it would 
be found unconstitutional. Bantam Books, Inc. y. Sullivan, 372 U.S. 58 
(1963); Board of Education of Central School District No. 1 v. Allen, 392 
U.S. 236 (1968). Cf. Epperson y. Arkansas, 393 U.S. 97 (1968). declaring 
unconstitutional a state law forbidding selection of or teaching from textbooks 
teaching Darwinian theory. The principles in the instant case are’ identical. 


The exercise of the precious freedom to teach has been restrained by discrimi- 


natory state action. This cannot be tolerated in a society protected by the 


Constitution. 


COMMON LAW: TRIAL COURT PROPERLY HELD THAT AC- 
CREDITATION BY MIDDLE STATES IS NECESSARY IF WEBSTER 
IS TO SUCCESSFULLY CONTINUE TO OPERATE AS A JUNIOR 
COLLEGE, AND THAT PUBLIC POLICY REQUIRES THAT MID- 
DLE STATES’ POWERS BE EXERCISED REASONABLY. 


Judicial intervention into the affairs of a private association is appro- 
priate when that association has become so powerful that membership is 
either an economic necessity or a requisite to the successful continuation of 


a chosen occupation. Public policy requires that the actions of such an 
| 


49 The Fifth Amendment forbids arbitrary and discriminatory classification and denial of 
equal protection. Schneider v. Rusk, 377 U.S. 163, 168 (1964): Bolling ». Sharpe, 347 
U.S. 497 (1954): Shapiro v. Thompson, 394 U.S. 618 (1969). See also Lapides v. Clark. 
85 U.S. App. D.C. 101, 102. 176 F.2d 619 (1949). 


50 ie.. the profit motive creates an inherent conflict between profits and excellence: 
only a board of trustees can be trusted to protect the public interest in these |vital books: 
a publisher must devote its total resources to the advancement of its textbook program. 
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association must be exercised in a reasonable manner. Falcone v. Middlesex 
County Medical Society. 34 N.J. 582, 170 A.2d 791 (1961), “Judicial Control 
of Action of Private Associations,” 76 Harv. L. Rev. 983 (1963).5! Tangible 
economic loss is not required to justify action by the courts to protect the 
public interest in the actions of such powerful associations. Higgins v. Ameri- 
can Society of Clinical Pathologists. 51 N.J. 191, 238 A.2d 665 (1968). 


Middle States misconstrues the extent of association power required to 
warrant judicial intervention. It claims that such intervention is justified only 
if association membership is an “economic necessity” and only if Middle States 
has monopoly power to preclude Webster from conducting a junior college. 
The error in Middle States construction of the law is shown in the very pas- 
sage which it has. quoted from the Falcone opinion. In asserting its jurisdic- 
tion over the Middlesex Country Medical Society, the New Jersey Supreme 
Court held that judicial intervention was warranted because this association 
had the power to! “preclude [Falcone] from successfully continuing in his 
practice...” (170 A.2d at 799). A plaintiff need not be destitute or 
driven from business to prevail against an association under the common law. 
Higgins v. American Society of Clinical Pathologists, supra. A recent persuasive 
opinion holds that no finding of economic necessity is required to support 
judicial intervention in association activity, and that the applicant’s measure 
of success in his profession is irrelevant. A showing of deprivation of advan- 
tage is all that is required. Pinsker v. Pacific Coast Society of Orthodontists, 
75 Cal. Rptr. 712, 716-717 (1969). 


Accreditation by Middle States is necessary if Webster is to successfully 
continue as a junior college. As a minimum qualification for acceptability 
and respectability in the academic community, regional accreditation is essential 


to attract the better students and to transfer them to senior colleges without 


51 Cf. Green v. Obergfell, 73 US. App. D.C. 298, 307, 121 F.2d 46 (1941), English v. 
Cunningham, 106 U.S. App. D.C. 70, 74, 269 F.2d 517 (1959). 
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difficulty. Profits, therefore, are not the sole test of success in the operation 
of a junior college, as Middle States claims. As long as it is stigmatized, is 
unable to attract the better students and has difficulty transferring its graduates, 
Webster cannot be considered successful. Moreover. the interests of the students, 
like the patients of Dr. Falcone, must be taken into consideration. They are 
forever disadvantaged by the stigma of having attended an unaccredited school. 
This disadvantage is in no way alleviated by the fact that the school has made 
profits. Can a junior college be said to be successful if it is precluded. through 


lack of accreditation, from serving the best interests of its students? 


In Falcone, the New Jersey court was dealing with an association exer- 
cising powers remarkably similar to those of Middle States. Referring to 
this power, it stated (170 A.2d at 799): 


“Public policy strongly dictates that this power should not 
be unbridled but should be viewed judicially as a fiduciary 
power to be exercised in reasonable and lawful manner ‘for 
the advancement of the interests of the medical profession 
and the public generally.” | 


The court found that the public policy of the state was expressed in its 
unrestricted grant of a license to practice medicine and surgery. ‘When the 
state has expressed its public policy by the grant of a license to ipursue a 
chosen profession or business. this expression of public policy must be given 
great weight by courts in reviewing that association’s actions. (Falcone rv. 


Middlesex County Medical Society, supra. 


The District of Columbia has expressed its public policy by issuing 
Webster a license to award degrees and by accrediting Webster as a junior 


college.5? This expression of public policy in the District of Columbia is 


32 “ As shown in Kraft 


tv. Board of Education for the District of Columbia, 247 F.Supp. 
21 (D.C.D.C.. 1965), the Board of Education exercises its licensing power to protect the 
public interest in the high standards and “high purposes of educational institutions that 
have the power to confer degrees”. (supra at 25). 
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frustrated by Middle States’ refusal to even consider Webster for accreditation. 
The public interest in education requires that Middle States conform its stand- 
ards to accommodate this expressed public policy. Ata minimum, it must at 
least consider the merits of Webster’s institution and evaluate the junior col- 
lege to determine whether it warrants Middle States’ stamp of academic re- 
spectability. 


V. TRIAL COURT PROPERLY HELD THAT INJUNCTIVE RELIEF 
WAS APPROPRIATE IN THIS CASE 

Middle States claims that Webster is not entitled to injunctive relief, argu- 
ing that there is no showing of irreparable injury. The trial court properly 
concluded that continued violation of the antitrust laws and of Webster’s rights 
under the Constitution and the common law would cause Webster irreparable in- 
jury.>3 This conclusion is supported by numerous findings of fact concerning 
harm from Iack of regional accreditation (FF 24. 52, 53, 57, 58, 59, 62). The “ir- 
reparable harm” caused by lack of accreditation was recognized in Parsons Col- 
lege v. North Central Association, supra at 69, although the injunction was 
denied for other reasons. The nature of the injury caused by this stigma is 
so self-evident it is surprising that Middle States denies the injury. 


To justify injunctive relief under Section 16 of the Clayton Act (15 U.S.C. 
$26), it is not necessary to demonstrate irreparable injury. It is enough to 
demonstrate a dangerous probability of loss or damage personal to the plain- 
tiff. United States v. Borden Company, 347 U.S. 514, 518 (1954). Bedford 
Cut Stone Company v. Journeymen Stone Cutters Association, 274 U.S. 37, 


53 The trial court properly ignored Middle States continued fascination with the fact that 
Webster has operated profitably without accreditation. This tenuous theory that Webster 
has not been damaged because it has made a profit is most irrelevant. Middle States seems 
to claim that a plaintiff lacks standing to sue under the antitrust laws or to protect its con- 
stitutional rights until it starts losing money. Injury does not mean destruction of profits. 
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54 (1927). This dangerous possibility is manifest when an institution is branded 
as inferior, is unable to compete effectively for students, and is denied federal 


benefits to its students. 


Injunctive relief is, of course, the preferred remedy to require a private 


association performing state action to protect a constitutional right: Louisiana 


High School Athletic Association v. St. Augustine High School. supra. Similarly. 


when a private association fails to use its fiduciary power in the public in- 
terest, the only remedy adequate to compel action in the public) interest is 


an injunction. Falcone v. Middlesex County Medical Association, supra. 


Seeking to establish that its injury outweighs that of Webster, Middle 
States claims that an injunction “will sound the death knell of the voluntary 
cooperative approach to improving higher education.” ( Defendant's brief, Sec. 
I). Similar dramatic appeals were rejected by the trial court. The short an- 
swer to such cries of doom is that this cooperative. voluntary approach may 
continue very effectively — and that as long as Middle States refrains from 
unreasonable restraints of trade and respects constitutional rights it will not 


be troubled by any court. 


64 


CONCLUSION 


The judgment of the District Court should be affirmed. 
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ADDENDUM 


Statutes Involved 


Section 120. Title 31 of the D.C. Code (1967 ed.) provides: 


The Board of Education shall be. and is hereby. authorized 
and empowered to accredit junior colleges operating within 
the District of Columbia: Provided, That the entrance re- 
quirements of such junior colleges be not less than high- 
school graduation, and the number of semester hours ré- 
quired for the title Associate in Arts or Associate in Science 
be not less than sixty, and the number and character of the 
courses offered and the number and qualifications of the 
faculty be reasonable, and the institution be possessed of 
suitable classroom, laboratory. and library equipment. 

Accreditation by the Board of Education of the District of 
Columbia shall have the same force and effect as is usual in 
the case of accreditation by the various accrediting uA 
of the several states of the Union. 


Section 415, Title 29 of the D.C. Code (1961 ed.) provides: | 


No institution heretofore or hereafter incorporated under 
the provisions of this chapter shall have the power to confer 
any degree in the District of Columbia or elsewhere. nor shall 
any institution incorporated outside of the District of Colum- 
bia or any person or persons individually or as a partnership 
or association or otherwise. undertaking to confer any degree. 
operate in the District of Columbia. unless under and by 
virtue of a license from the Board of Education of the 
District of Columbia. which before granting any such license 
may require satisfactory evidence — 


1. That in the case of an individual or any unincorpo- 
rated group of individuals he, or a majority of them, or in 
the case of an incorporated institution, a majority of the 
trustees. directors, or managers of said institutions are per- 
sons of good repute and qualified to conduct an institution 
of learning. | 
| 
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. 


2. That any such degree shall be awarded only after such 
quantity and quality of work shall have been completed as 
are usually required by reputable institutions awarding the 
same degree: Provided, That if more than one-half the 
requirements for any degree are earned by correspondence, 
or extra-mural study. such fact shall be conspicuously noted 
upon the diploma conferred: Provided further, That no di- 
ploma shall be issued conferring a degree in medicine or any 
healing art. or in dentistry. for study pursued or work done 
by correspondence. 

3. That applicants for said degree possess the usual high 
school qualifications at the time of their candidacy therefor. 


4. That considering the number and character of the 
courses offered, the faculty is of reasonable number and pro- 
perly qualified, and that the institution is possessed of suita- 
ble classroom, laboratory and library equipment. 


Higher Education Amendments of 1968 (P.L. 90-575) (82 Stat. 1014) 


provides, in part: 


PART C —- AMENDMENTS TO COLLEGE WORK-STUDY PROGRAM 


ELIGIBILITY OF PROPRIETARY INSTITUTIONS OF HIGHER 
EDUCATION 


Sec. 139. Effective for fiscal years ending on or after June 
30, 1970 — 


(1) Section 443(b) of the Higher Education Act of 1965 
(as amended by this part) is amended by striking out “‘or” 
before ‘‘an area vocational school”, and by inserting before 
the period at the end thereof the following: “, or a pro- 
prietary institution of higher education (as defined in section 
461(b) of this Act)”. 


(2) Section 444(a)(1) of such Act (as amended by this 
part) is amended by inserting after “work for the institution 
itself” the following: ‘(except in the case of a proprictary 
institution of higher education).”. 


PART E — GENERAL PROVISIONS RELATING TO STUDENT 
ASSISTANCE 


AMENDMENTS EFFECTIVE UPON ENACTMENT 


Sec. 151 Title IV of the Higher Education Act of 1965 is 
amended by inserting after part D the following new part: 


“PART E — GENERAL PROVISIONS RELATING TO STUDENT AS- 
SISTANCE PROGRAMS 


“SUBPART 1 — GENERAL PROVISIONS 
“DEFINITIONS 


“Sec. 461. (a) For purposes of this title. the term ‘State’ in- 
cludes the Trust Territory of the Pacific Islands. 


“(b) For purposes of part C of this title and title Ht 
of the National Defense Education Act of 1958. the term 
‘proprietary institution of higher education” means a school 
(1) which provides not less than a six month program of 
training to prepare students for gainful employment ina | 
recognized occupation. (2) which meets the requirements of 
section 801(a)(1) and 801(a)(2) of this Act. (3) which does 
not meet the requirement of section 801(a)(4) of this Act. 
(4) which is accredited by a nationally recognized accredit- 
ing agency or association approved by the Commissioner for 
this purpose. and (5) which has been in existence for at 
least two years. For purposes of this paragraph. the C om- 
missioner shall publish a list of nationally recognized accredit- 
ing agencies or associations which he determines to be reliable 
authority as to the quality of training offered. 


* x * 
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PART F — AMENDMENTS TO NATIONAL DEFENSE STUDENT 
LOAN PROGRAM 
(TITLE H OF NATIONAL DEFENSE EDUCATION ACT OF 1958) 


ELIGIBILITY OF PROPRIETARY INSTITUTIONS OF HIGHER 
EDUCATION 


Sec. 174. (2) Section 103(b) of the National Defense 
Education Act of 1958 is amended — 


(1) dw striking out “and also includes.” in the second sen- 
tence and inserting in lieu thereof “:any proprietary institution 
of higher education (as defined in section 461(b) of the Higher 
Education Act of 1965) which includes in its agreement under 
section 204 of such title such terms and conditions as the 
Commissioner determines to be necessary to insure that the 
availability of assistance to students at the school under such 
tide has not. and will not. increase the tuition. fees, or other 
charges to such students: and”: and 


(2) by inserting after “requirements of clause (5)” in the 
third sentence the following: “(but meets the requirements 
of clause (4)”. 


(b) Effective with respect to fiscal years ending on or 
after June 30. 1969. section 203 of such Act is amended by 
adding at the end thereof the following new sentence: “The 
aggregate amount of Federal capital contributions paid for 
any fiscal vear under this section to proprietary institutions of 
higher education (as defined in section 461(b) of the Higher 
Education Act of 1965) may not exceed the amount by 
which the funds appropriated pursuant to section 201 for 
such fiscal year exceed $190,000,000.” 
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STATEMENT OF THE CASE 


Middle States Association of Colleges and Secondary 
Schools, Inc. is a non-profit membership corporation or- 
ganized for the improvement of educational institutions, re- 
lationships and services. The qualifications for member- 
ship include the requirement that prospective member 
institutions be non-profit organizations with a governing 
board representing the public interest. Membership in 


» 
the Middle States Association is popularly regarded as 
‘accreditation’, at least of the kinds of institutions Middle 
States represents. 


Marjorie Webster Junior College is a proprietary cor- 
poration, with all of the stock held by the members of a 
single family, organized for educational purposes under the 
law of the District of Columbia. 


Paso Webster Junior College brought this action 
that refusal of Middle States Association to con- 
petitioner for membership in the Association solely 

on the ground that petitioner is not a non-profit organi- 
zation with a governing board representing the public 
is a restraint of trade under Section 3 of the Sherman 
Act. 15 U.S.C. $3, for which relief is available under 


Section 16 of the Clayton Act, 15 U.S.C. $26; and on 


the ground that petitioner is entitled to the relief prayed 
under the United States Constitution and the common 
law governing the activities of private associations. 


This brief of the Maryland Association for Higher Ed- 
ucation as Amicus Curiae addresses itself only to the 
question whether the policy of the Middle States Associa- 
tion in limiting its membership to non-profit organizations 
is a violation of the cited sections of the antitrust laws. 


QUESTIONS PRESENTED 


I. Whether the fact that an organization is made up of 
members some of whose activities fall within a broad defini- 
tion of ‘“‘trade and commerce’? means that all of the 
activities of the organization and its members ‘‘affect’’ 
trade and commerce within the meaning of the Sherman 
Act. 


II. Whether the refusal of a membership organization of 
non-profit and public educational institutions to extend 
membership to proprietary institutions is in itself a con- 
certed refusal to deal within the meaning of Section 3 of 
the Sherman Act. 
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ARGUMENT 


I. Not All Activities of an Association Necessarily Affect Trade 
and Commerce Within the Meaning of the Sherman Act 
Even Though Some of the Activities of the Individual 
Members of the Organization May Be Within a Broad Defi- 
nition of Trade and Commerce and Even Though the 
Organization's Activities May Have an Indirect Economic 
Effect on Non-Members. 


In paragraph 23 of its opinion the the District Court 
observed that educational institutions engage in many 
activities that entail collecting and expending substantial 
sums of money, such as building programs, the payment 
of salaries, operation of dormitories and food facilities 
and so forth. From this the Court concluded that such 
institutions possessed ‘‘many of the attributes of business” 
and must be treated in the same manner as any other busi- 
ness. From this position it took the further step of con- 
cluding that all activities of such institutions must be 
regarded as a part of these ‘‘business operations’’ even 
though the activities in question relate immediately and 
exclusively to educational concerns and have nothing to 
do with the business activities inventoried. 


While it is undoubtedly true that laudable motive or 
minimal direct effect cannot save an arrangement that 
is inherently anti-competitive, it is equally true that pur- 
pose and effect are relevant in determining whether the 
accused activity falls, in the first instance, within the 
range of interests the antitrust laws are designed to pro- 
tect. 


Thus, an agreement among motion picture producers 
and distributors to refuse collectively to deal with any 
distributor who would not subscribe to a standard form 
contract Was a restraint of trade under the Sherman Act, 
Paramount Famous Lasky Corporation v. United States, 
282 US. 30 (1930). On the other hand, an organization of 
motion picture producers and distributors, exercising in- 
fluence on 90% of the nation’s exhibitors, for the purpose 


+ 


of obtaining adherence to a code of etmies, propriety and 
morality in the production of motion pictures did not 
violate the antitrust laws, Hughes Tool Company v. Motion 
Picture Association, 66 F. Supp. 1006 (S.D.N.Y. 1946). 


Thus. the action of a combination of professional athletic 
teams in blacklisting a player who plays in another league 
is a restraint of trade, Radovich v. National Football 
League, 352 U.S. 445 (1957). But the action of a com- 
bination of professional athletic teams in blacklisting a 
player for gambling is not a restraint of trade within the 
meaning of the Sherman Act, Molinas v. National Basket- 
ball Association. 190 F. Supp. 241 (S.D.N.Y. 1961). 


Thus, an organization of gas burner manufacturers and 
gas suppliers that deliberately used a testing and certi- 
fying procedure as a device to suppress competition was in 
violation of the antitrust laws, Radiant Burners v. Peoples 
Gas Light and Coke Co., 364 U.S. 656 (1961). However, 
a trade association that established a testing and certify- 
ing procedure in a good faith effort to establish quality 


standards was not in violation of the law even though the 
procedure had adverse economic effects on a competitor 
in the industry, Structural Laminates, Inc. v. Douglas Fir 
Plywood Association, 261 F.Supp. 154 (D. Or. 1966). 


If the antitrust laws are to apply automatically when- 
ever two or more individuals or organizations, in com- 
bining to advance a common interest, cause some economic 
disadvantage to another, then these laws must amount to 
an enormously inclusive franchise for the regulation of 
joint efforts of all kinds and with all manner of objectives— 
from those calculated to eliminate discriminatory practices 
in public services to those intended to regulate publications 
made accessible to children. 
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Il. The Organization and Activities of the Middle States Asso- 
ciation of Colleges and Secondary Schools, Inc. Have None 
of the Characteristics Common to Arrangements Held To 
Be Concerted Refusals To Deal Under the Antitrust Laws. 


‘The essence of the concerted refusal to deal is the under- 
taking (usually rigorously enforced) of each individual 
member of an organization or combination to refuse to 
deal with one outside the organization or one who has 
incurred its displeasure. In Fashion Originators’ Guild 
of America, Inc. v. Federal Trade Commission, 312 
U.S. 457 (1941), there was identified a highly organized 
and firmly enforced scheme in which fashion designer 
members agreed individually to refrain from doing busi- 
ness with any retailer that failed to observe the Guild’s 
rules and restrictions. The plan was expressly designed 
to deny retail outlets to a specified class of the Guild 
members’ Competitors. Klor’s, Inc. v. Broadway-Hale 
Stores, Inc., 359 U.S. 207 (1959) involved a combination 
of a large retailer and a number of suppliers in which the 
suppliers agreed individually to refrain from supplying 
products to a competitor of the retailer-member. The 
plan was expressly designed to deny products to the 
competitor. Radiant Burners v. Peoples Gas Light and 
Coke Co., supra, involved an association of gas burner 
manufacturers and gas suppliers in which all members 
agreed individually to refrain from doing business with 
one not given the association's blessing. Refusal of gas 
suppliers to provide gas for use in petitioner’s gas burner 
effectively excluded him from the market. Cf. Florists’ 
Nationwide Telephone Delivery Network v. Florists Tele- 
graph Delivery Association, 371 F.2d 263 (7th Cir. 1967). 


No such combination, arrangement, or agreement is found 
in the organization or activities of Middle States Associa- 
tion of Colleges and Secondary Schools, Inc. As the record 
amply demonstrates, the Association imposes no restric- 
tions on its members with reference to their relationships 
with institutions outside the Association. It neither 
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requires them to accept transfer credits from member 
institutions nor prohibits acceptance of credits from non- 
member institutions. The Association makes no effort to 
influence the policies of member institutions in the matter 
of acceptance of transfer credits, nor do member insti- 
tutions agree, expressly or tacitly, with the Association 
or with each other to deal with transfer credits in any 
particular way. 


In essence, what the appellee is asking is that the Court 
shall compel Middle States Association of Colleges and 
Secondary Schools to admit Appellee to membership be- 
cause such membership would be economically advantageous 
to Appellee. There is no authority for such extraor- 
dinary action in the antitrust laws. The District Court 
placed great weight on American Medical Association v. 
United States. 317 U.S. 519 (1943) because of the apparent 
emphasis the Supreme Court there placed on effect on the 
non-member as opposed to the character of the activities 
and objectives of the Association. The focus is misdi- 
rected. What is notable about the American Medical Asso- 
ciation case is that the activities of the Assocation were 
of the same kind as those found in Fashion Orginators’ 
Guild of America, Klor’s and Radiant Burners, supra. 
The indictment in that case charged that the Association 
coerced its member physicians to refrain from accepting 
employment with an outside organization, restrained them 
from even consulting with anyone serving the outside 
organization and restrained hospitals from affording fa- 
cilities for the care of patients of the outside organization. 


This has been the pattern of activities in all of the cases 
of which it can be said that the courts have, in any way, 
compelled an association to open its membership on the 
ground that the antitrust laws required such action. In 
United States v. Terminal Railroad Association, 224 US. 
282, (1912) the Court took note of the systematic expendi- 
ture of large sums of money to acquire control over all rail 
terminal facilities in St. Louis as a factor providing insight 
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into ‘‘the character and purpose of the corporation which 
has combined all of the terminal instrumentalities upon 
which the commerce of a great city and the gateway between 
East and West must depend.’’ 224 U.S. at 398. Similarly, 
in Associated Press v. United States, 326 U.S. 1 (1945), Mr. 
Justice Black left no question about the characteristics of 
the arrangement that were of antitrust concern. 


The heart of the government’s charge was that ap- 
pellants had by concerted action set up a system of 
By-Laws which prohibited all AP members from selling 
news to non-members, and which granted each member 
powers to block its non-member competitors from mem- 
bership. 326 U.S. at 4 (emphasis added). 


The joint effect of these By-Laws is to block all news- 
paper non-members from any opportunity to buy news 
from AP or any of its publisher members. Admission 
to membership in AP thereby becomes a prerequisite 
to obtaining AP news or buying news from any one 
of its more than twelve hundred publishers. 326 U.S. 
at 9. 


Mr. Justice Douglas, concurring, was even more explicit 
in describing what he regarded as the remedial need and. 
accordingly, the remedial limits. 


The decree which we approve does not direct Asso- 
ciated Press to serve all applicants. It goes no further 
than to put a ban on Associated Press’ practice of dis- 
criminating against competitors of its members in the 
same field or territory. 326 U.S. at 24 (emphasis 
added). 


Even in Silver v. New York Stock Exchange, 373 U.S. 
341 (1963), the offending action was not a declination to 
grant petitioner full privileges of Exchange membership 
but a directive to individual members to terminate all 
business relationships with the petitioner. 
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On the record in the present case it hardly needs repeat- 
ing that no such agreement to exclude nor practice of 
exclusion is found. The Association neither directs nor 
influences its members to refrain from dealing with non- 
members. There is no pattern of practice among members 
to refrain from dealing with non-members. There is no 
finding of fact nor even intimation that any such agreement 
or practice is present. 


CONCLUSION 


The District Court in paragraph 33 of its opinion refers 
to ‘‘acereditation”’ as a ‘significant business service’. The 
Court here uses the term ‘‘accreditation’’ in a popular, 
almost colloquial, sense which obscures the process, the 
nature of the organizations involved, and the function the 
antitrust laws are called on to perform in the circumstances 
of this case. 


Accurately speaking, accreditation is not a distinct serv- 


ice, business or otherwise, independently performed by the 
Middle States Association or any similar organization. <Ac- 
ereditation is membership in the Association. Membership 
in the Association is accreditation. The Middle States 
Association is a voluntary membership organization of non- 
profit and public educational institutions. It is thus made 
up of members which, because they are non-profit or public 
institutions, share common objectives and common prob- 
lems. It exists for the purpose of studying and exploring 
the problems of such institutions and developing ways of 
carrying out their common objectives. The antitrust laws 
are here being employed to force the Association to admit 
to full membership institutions with significantly different 
problems and objectives. It is worth repeating—accredita- 
tion is not a merit badge or a seal of approval. It is mem- 
bership in the voluntary membership organization, with a 
full voice thereafter in the formulation of principles, pol- 
icies, objectives and standards of the Association and all 
of its members. In short, the judgment of the District 
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Court is that the Middle States Association must change its 
character and become something quite different from what 
it has been on the sole ground that its failure to do so 
deprives Appellee of an economic benefit it would like to 
have. 


The true nature of what is at issue is dramatized by 
Appellee’s prayer for relief. Appellee has not asked that 
this allegedly anti-competitive arrangement be dissolved; 
it has not asked that any discriminatory practices directed 
at it be enjoined (for there have been none); it has not 
asked that efforts to discourage member institutions from 
dealing with it be enjoined (for there have been none). Its 
request for relief is quite simple: It wants in. The funda- 
mental inconsistency of this kind of a request for relief 
under the antitrust laws did not escape the attention of the 
Court in Hughes Tool Company v. Motion Picture Asso- 
ciation, supra. 


It is one thing to say that the antitrust laws prevent an 


organization like the American Medical Association from 
unduly restricting its members’ private relationships with 
other members of the medical profession, as indeed the 
Supreme Court did in American Medical Association v. 
United States, supra. It would be quite another thing to 
hold that these laws require the A.M..A. to admit to full, 
voting, policy-making membership individuals whose stand- 
ards and objectives vary from those the Association pro- 
motes on the sole ground that membership would be a sig- 
nificant business or economic advantage to the non-member. 


Respectfully submitted, 
Lewis D. Asper 


Counsel for The Maryland Association 
for Higher Education 
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BRIEF OF AMICUS CURIAE 


With leave of the court, this brief is filed by the 
undersigned Northwest Association of Secondary and 
Higher Schools, Inc. (hereafter Northwest), as amicus 
curiae in the interest of Northwest as an entity in itself 
and in the interest of the various institutions of higher 
learning which are members of Northwest and who will 
be substantially affected by the decision in this case. 
Determination of the issues here presented will have 
fundamental implications both to Northwest and its mem- 
bers, and to the other regional evaluation and accredita- 
tion associations and their members throughout the 
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United States who have not been made a party to this 
action. This brief is filed in unequivocal support of the 
position taken by the appellant. 


INTEREST OF THE NORTHWEST ASSOCIATION 
OF SECONDARY AND HIGHER SCHOOLS, INC. 
A. Interest Based Upon Regional Accreditation Function 

and the Possible Violation of Antitrust Laws 

This case presents novel and important issues of law 
and fact applicable to higher education in the United 
States, and to the regional accreditation by voluntary 
associations of nonprofit and public educational institu- 
tions located within the geographical confines of the 
various regional associations. The Northwest Association 
of Secondary and Higher Schools, Inc. (hereafter North- 
west) is such a regional accrediting association, and. the 
decision by this court, either in reversing or sustaining the 
trial court, will have a material and pervasive effect on 
the scope of influence and method of operation of North- 
west in the area of higher education. 


It has been alleged that Middle States Association of 
Colleges and Secondary Schools, Inc. (hereafter Middle 
States) and its members have formed a combination or 
conspiracy in restraint of Marjorie Webster Junior Col- 
lege, Inc. (hereafter Webster) trade in the District of 
Columbia, all in violation of the Sherman Act. It is further 
alleged that this combination or conspiracy results from 
the combining of the members of Middle States into an 
association which has acquired monopoly power over re- 
gional accreditation in this area and which is unreason- 
ably exercising this power in such a manner so as to prevent 
or inhibit competition from proprietary institutions. Since 
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Northwest is an educational association similar in com- 
position and function to Middle States, and since the 
policy of Northwest has been in the past and is at present 
to exclude from membership, and hence accreditation, 
proprietary institutions of higher learning, a decision by 
this court sustaining the trial court will cast the taint of 
possible antitrust law violation upon Northwest and its 
members. 


B. Interest Based Upon Similar Organizational Structure 

and Operational Methods 

A decision sustaining the trial court will directly and 
materially affect Middle States’ organizational structure 
and operational methods insofar as its evaluation and 
accreditation function is concerned. The organizational 
structure and operational methods of Northwest are simi- 
lar to those of Middle States. Consequently, the interest 
of Northwest in the matter before this court is readily 
apparent. 

The similarities in structure, operation and purpose be- 
tween Middle States and Northwest are clearly established 
by the following information. 


Northwest is a nonprofit educational corporation char- 
tered under the laws of the State of Washington, in No- 
vember, 1968, for the improvement and development of 
educational institutions, relationships and services. Its 
predecessor was the Northwest Association of Secondary 
and Higher Schools, an unincorporated nonprofit associa- 
tion established in 1917. Northwest presently conducts a 
program of evaluation, accreditation and endorsement of 
institutions of secondary and higher education located in 
Alaska, Idaho, Montana, Nevada, Oregon, Utah and 
Washington. 
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The purposes for which Northwest was formed, and 
which were in continuation of the purposes of the prede- 
cessor unincorporated association, are exclusively educa- 
tional and are directed toward developing educational 
policies and activities in extension and improvement of 
educational opportunities and services, promoting co- 
operative relationships among colleges and secondary 
schools, and developing criteria of evaluation which will 
continuously stimulate, evaluate and accredit vital educa- 
tional effort. 


These purposes, and especially the evaluation, accredit- 
ation and indorsement process, are carried on through 
two constituent commissions—the Commission for Ac- 
crediting Secondary Schools and the Commission for Ac- 
crediting Higher Schools, the latter of which consists of 


two classes of members: Group I, representatives of bac- 
calaureate and/or degree granting institutions; Group II, 
representatives of other institutions of higher learning 
that do not grant baccalaureate and/or graduate degrees. 
It is the scope of influence and method of operation of 
the Commission for Accrediting Higher Schools which 
will be materially and directly affected by the decision 
of this court. 

Each of the two Commissions of Northwest mentioned 
previously has the power and the duty to recommend to 
Northwest the necessary standards for its classes of 
schools, and these standards apply to those schools that 
attain and retain membership in Northwest. Membership 
in Northwest is voluntary and, in the colleges and institu- 
tions of higher learning branch, is concomitant with 
accreditation. 
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Northwest's membership includes 96 nonprofit institu- 
tions of higher education (universities, colleges, junior 
colleges, community colleges and seminaries). Approxi- 
mately 58 of these institutions are four-year universities 
or colleges; 38 are junior colleges and community col- 
leges; 2 are seminaries. Membership includes state or 
municipal institutions, private non-sectarian institutions, 
private church-related or controlled institutions; and the 
total approximate student enrollment in the member in- 
stitutions of Northwest is 330,000 students. In addition to 
the members listed above, there are approximately 19 
additional nonprofit institutions of higher learning which 
have applied for or indicated interest in becoming mem- 
bers of Northwest but whose membership is presently 
awaiting the report of the evaluation committee. 


ARGUMENT 

A. The Scope and Nature of Northwest’s Activities Do 

Not Include Evaluation, Accreditation and Endorse- 

ment of Profit-Making Corporations Engaged in High- 

er Education 

The scope and nature of Northwest's activities are 
identical to those of Middle States in that they do not 
include evaluation, accreditation and endorsement of 
profit-making corporations engaged in higher education. 
The Northwest Commission for Accreditation of Higher 
Schools does not accredit all post-secondary educational 
institutions. The Commission does have the duty, how- 
ever, to accredit the schools and institutions which pre- 
sent applications in proper form and which are found to 
meet the prescribed standards. When a school or institu- 
tion meets these standards, which are not arbitrary limita- 
tions but which have grown out of the nature of the 
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Commission’s evaluative and accrediting process, the 
Commission must set the term of accreditation and es- 
tablish the fiscal year during which the accreditation is ef- 
fective. 

One of the prescribed standards which schools and 
institutions of higher learning voluntarily applying for 
membership in Northwest must satisfy is that the applying 
institution of higher education must be nonprofit with a 
governing board representing the public interest. This 
standard evolved from a March, 1964 policy statement, 
issued with regard to the eligibility for accreditation by 
regional associations, by the Federation of Regional Ac- 
crediting Commissions of Higher Education, of which the 
unincorporated predecessor of Northwest was a member 
and of which Northwest presently is a member. Northwest 
has rigidly adhered to this eligibility requirement and 
at no time in its existence has the Northwest Commission 
for Accreditation of Higher Schools accredited a profit- 
making institution. 

The reason for Northwest’s rigid adherence to the 
aforementioned accreditation standard is founded upon 
the sincere and established belief, shared with Middle 
States and the other regional accreditation associations, 
that the continuous promotion of effectiveness and 
quality in higher education will flow from nonprofit 
institutions with governing boards representing the public 
interest, rather than from a proprietary institution which 
has the double goals of education and profit making and 
the primary goal being to return a profit on an invested 
capital. Northwest's adherence is not founded in any 
sense on an arbitrary precedent against or collusive bias 
toward proprietary institutions of higher learning. 
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If the accreditation of institutions of higher education 
was to be based solely on easily identifiable quantitative 
standards, such as the number of books in an institution's 
library and the number of Ph.D’s on the faculty, it is 
arguable that the proprietary or non-proprietary status of 
an institution of higher education would not and should 
not be determinative of the issue of accreditation. Such 
is not the case, however. While quantitative factors are 
still recognized as important, they have little relationship 
to the actual quality of an institution; they do not go to 
the essence of institutional quality. 


In the past decade or two, the various regional ac- 
creditation associations, including Northwest and Middle 
States, have adopted a new approach to the evaluation 
and accreditation of institutions of higher learning. Quali- 
tative standards have replaced quantitative standards. In- 
stead of being measured against quantitative minimums, 
an institution is measured against its own goals and its 
own resources; it sets the criteria by which it is to be 
measured by the accrediting association. 


Pursuant to this qualitative approach, accreditation by 
Commissions of Northwest, Middle States and other ac- 
creditation associations does not represent that the insti- 
tution accredited has reached a prescribed minimal pla- 
teau of academic adequacy. Nor does the accreditation 
process automatically stamp an institution with a cer- 
tification of academic approval. The evaluation and ac- 
creditation is not based upon a quality comparison be- 
tween institutions, and it is not a determination that one 
institution may be academically superior to another eligi- 
ble or ineligible institution. What accreditation really 
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indicates is that an institution, through prior self-evalua- 
tion, has clearly defined and appropriate educational ob- 
jectives, has established conditions under which it can 
reasonably be expected to attain them, appears in fact to 
be attaining them in a substantial measure, and should 
continue to do so. It guarantees to the public and to the 
academic community that there exists within the ac- 
credited institution an academic atmosphere which stimu- 
lates constructive self-examining criticism and which 
provides for a judicious distribution of the decision- 
making and policy-making powers to the trustees, ad- 
ministration, faculty and students. 


Northwest emphatically contends that incorporated 
profit-making institutions cannot be evaluated with these 
standards applied in the qualitative method of determin- 
ing fitness for accreditation. The dual goals of a pro- 


prietary institution—education and profit-making—are in- 
compatible. The goal of quality education requires the 
utilization of the total resources of the institution toward 
fulfilling the educative process. The goal of profit-making 
requires the application of the resources of the institution 
toward what is economically efficient, whether or not 
such an application would be educationally efficacious. 
If the two goals of profit and education are both in the 
same institution, it is quite obvious that a question of a 
return on capital must be the first and primary considera- 
tion. The reason for this is because if the capital leaves 
the institution, the institution no longer exists for what- 
ever secondary and tertiary function it might try to pro- 
vide. The primary profit motive, which all profit organ- 
izations must necessarily have to survive, would seem 
to be to make the educational goal or the educational 
motive secondary. 
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B. It Would Be Impossible to Apply the Present System 
of Evaluation and Accreditation to Profit-Making 
Corporations Engaged in Higher Education, and the 
System Would Be Irreparably Damaged 

The present system of qualitative evaluation, utilized 
by Northwest, Middle States and other regional accredita- 
tion associations, has been developed within the context 
of the nonprofit institution of higher learning. Applica- 
tion of this system to a profit-making educational cor- 
poration is impossible since the configuration of the 
profit-making corporation is critically different from that 
of the nonprofit institution. 


A large portion of the evaluative criteria applied to a 
nonprofit institution is concerned with the dispersion of 
policy-making and decision-making powers among the 
trustees, president and administration, faculty and stu- 


dent body. The continued growth, effectiveness and vi- 
tality of higher education is dependent upon the right of 
these various elements making up the institution to par- 
ticipate in the institution’s governing processes. In a non- 
profit institution, each of these bodies has the right—not 
sufferance, but right—to make hard, binding decisions in 
the educational area, albeit of varying magnitudes. 


Such is not the case in a profit-making corporation, 
especially a profit-making institution of higher learning, 
where the decision-making structure is much simpler. The 
governing body is elected by and responsible to a body 
outside the corporation—the owners or stockholders. The 
primary duty upon the governing body is to maximize the 
return on the capital of the stockholders. The decision 
to carry on business in the most profitable way possible 
will often conflict with the wishes of those members of 
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the institution, students or otherwise, who wish to have 
the right to influence the institution in carrying on its 
affairs in a manner most profitable to the educational 
goals of the institution, rather than the profit-making 
goals. The right to so participate which is found in the 
nonprofit institution is converted to a sufferance in the 
profit-making institution. 

It is apparent that the qualitative criteria for evalua- 
tion are not suitable to the evaluation and accreditation 
of profit-making corporations engaged in higher educa- 
tion. This approach utilized by Northwest, Middle States 
and the other regional accreditation associations becomes 
inapplicable where a critical component of the goal of an 
institution is not educational, but rather is personal gain 
for the owners. 


Northwest contends that the admission of profit-mak- 
ing members to the various regional accreditation associa- 
tions would regularize the practice of self-aggrandize- 
ment on the part of the governing boards, and further, 
would result in the abandonment of the evaluative 
process developed over the last decade or two, with it 
being replaced by a process with lower standards of 
evaluation and accreditation. 


Northwest has given deep consideration to the con- 
temporary relevance of the nonprofit standard in the 
evaluation and accreditation of institutions of higher 
learning. Northwest feels that the standard is a re- 
flection of the institutional integrity concept, which is the 
core of the contemporary approach to accreditation. The 
abandonment of this nonprofit standard would be de- 
structive to this accrediting process. 
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C. The Sherman Act and the Common Law Restraint of 

Trade Concepts Are Not Applicable to Higher Edu- 

cation 

Fundamentally, the Sherman Act is concerned with 
the concentration of significant economic power in the 
hands of private individuals to a degree that such in- 
dividuals have the power to control the economic terms 
of trade within a particular market. The Sherman Act 
makes it illegal to exercise coercive economic power to 
restrain or eliminate competition in a particular market. 


Higher education and the accreditation of institutions 
of higher education are not within the regulatory scope of 
the Sherman Act since these activities, engaged in by 
Northwest, Middle States and other regional education 
associations, are not economic in nature—they are not 
trade or commerce. It is well established that the subject 


matter of the Sherman Act is “business competition,” 
and that it is aimed primarily to combinations having 
“commercial objectives.” 


Consequently, the Sherman Act is a wholly inappropri- 
ate instrument for regulating higher education; it was 
never intended for such a purpose. In industry or com- 
merce, free competition for a commercial market, moti- 
vated by desire for profit, is deemed to be the soundest 
method for assuring maximum achievements. The forces 
which tend to produce the highest quality in education 
are entirely different from the forces which tend to pro- 
duce the maximum achievement in industry or com- 
merce. In education, the highest achievements have been 
obtained by the cooperative search for improvement by 
means of mutual assistance between institutions and by the 
continual dialogue between educators. Application of the 
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Sherman Act to higher education would destroy this 
existing cooperative relationship among institutions of 
higher education, and would impose and enforce be- 
tween them commercial competition. 


Neither the Federation of Regional Accrediting Com- 
missions of Higher Education (hereafter Federation) nor 
the six regional accrediting associations, together or in- 
dividually, constitute a combination or conspiracy in re- 
straint of trade and commerce in the field of higher edu- 
cation in the District of Columbia or elsewhere. These 
bodies, which include Northwest and Middle States, are 
not monopolizing, or attempting to monopolize, the trade 
or commerce of proprietary institutions of higher educa- 
tion in the District of Columbia and elsewhere. The 
Federation and the respective regional associations were 
not formed, nor have they been operated, in a manner 
monopolizing or attempting to monopolize for nonprofit 
institutions the field of higher education in the District 
of Columbia or elsewhere. 


Neither Middle States, Northwest, nor other regional 
education associations are Sherman Act conspiracies 
merely by virtue of their organization. The limitation of 
membership by the regional educational associations to 
nonprofit institutions with a governing board represent- 
ing the public stems exclusively from educational con- 
siderations. This nonprofit policy is based, in part, on the 
inapplicability of the evaluative criteria to a profit-making 
corporation. This nonprofit limitation does not constitute 
an illegal combination or conspiracy under the Sherman 
Act, nor does it constitute a discrimination repugnant to 
the United States Constitution. 
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. The Sherman Act Was Not Intended to Regulate High- 
er Education and Its Application Has Been Confined 
by the Supreme Court to Commercial Activities. 

The Sherman Antitrust Law, enacted in 1890, was 
designed to break up the large trusts and other combina- 
tions which were being formed in American industry dur- 
ing the periods of rapid growth and prosperity following 
the Civil War. Reference to the background events 
which led to the enactment is found cited in Standard 
Oil Company v. United States, 221 U.S. 1, 50-52 (1911). 


In Apex Hosiery Company v. Leader, 310 U.S. 469, 
492-493 (1940), the Supreme Court, in a footnote, 
stated: 


“The history of the Sherman Act as contained in 
the legislative proceedings is emphatic in its support 
for the conclusion that ‘business competition’ was 
the problem considered and that the Act was de- 


signed to prevent restraint of trade which had a 
significant effect on such competition.” 310 U.S. at 
p. 493, Fn. 15 (Emphasis added). 

In a more recent case, Eastern Railroad President's 
Conference v. Noerr Motor Freight, Inc., 365 U.S. 127 
(1961), the Supreme Court stated that a combination 
established for political activity was outside the reach of 
the antitrust laws, and that the proscriptions of the Act 
are tailored for the business world. 365 U.S. at p. 141. 


Caution has also been demonstrated by Congress with 
regard to the regulation of educational standards since 
that regulation traditionally has been left to the states or 
to voluntary associations. This national policy was codi- 
fied in the National Defense Education Act, 20 U.S.C. 
Sec. 41 (1958): 

“The Congress reaffirms the principle and declares 
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that the states and local communities have and must 
retain control over and primary responsibility for 
public education . . .” 


Furthermore, Congress has sanctioned the cooperative 
combination of educational institutions of higher educa- 
tion for mutual benefit. See Sec. 1201(j), “Higher Edu- 


cation Amendments of 1968,” amending the Higher Edu- 
cation Act of 1965, P-L. 89-329. 


Since Congress has explicitly recognized the legitimacy 
and value of combinations in higher education, it is ap- 
parent that Congress did not intend for such combina- 
tions to be subject to regulation by the Sherman Act. 


It is also informative to note that there is a total ab- 
sence of cases in which either the common law restraint 
of trade concepts or the Sherman Act have been applied 


to institutions of higher education or to an association 
of institutions of higher education. Nor has such an in- 
stitution or association of institutions previously success- 
fully invoked the common law restraint of trade concepts 
or the Sherman Act. This total absence of such cases is 
highly significant and, it is contended, precludes applica- 
tion of the common law restraint to trade concepts and 
the Sherman Act in the instant case. 


2. Higher Education Does Not Constitute Trade or Com, 
merce Since the Controlling Definition of “Trade” 
Excludes Higher Education, and the Carrying On of 
Higher Education Is Not a Commercial Activity. 
The trial court’s holding that higher education is “trade 

or commerce” is novel and highly controversial, to say 

the least. The trial court focused on certain peripheral 
aspects of higher education, ¢.g., operation of bookstores, 
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renting of dormitory rooms, and concluded from them 
that the overall nature of this highly complex and ancient 
activity is “trade or commerce.” Opinion, para. 20, 23. 


The traditional and controlling definition of “trade” 
was set forth in The Schooner Nymph, 1 Sumn. 516, 18 
Fed. Cas. 506, No. 10,388 (1834) where the court stated: 


“Wherever any occupation, employment, or busi- 
ness is carried on for the p se of profit, or gain, 
or livelihood, not in the liberal arts or in the learned 
profession, it is constantly called a trade.” (Emphasis 
added ) 

In excluding the liberal arts from the definition of 
“trade,” the Supreme Court precludes an application of 
the Sherman Act in the instant case. 


In addition to the exclusionary definition of “trade” 
set forth in the Nymph case, the Supreme Court in 
United States v. National Association of Real Estate 
Boards, 339 U.S. 485 (1950), stated that an activity must 
be “commercial” before the antitrust laws can be applied 
to regulate that activity. That higher education is not 
a commercial activity is universally recognized. Educa- 
tion is a public service and higher educational institu- 
tions are maintained, not for private gain in the nature of 
a commercially oriented activity, but for the benefit of 
the public good. 


3. The Competitive Standards Embodied in the Sherman 
Act Are Irrelevant to Higher Education. 


Since the early days of the Sherman Act, the Supreme 
Court has recognized that the end sought to be achieved 
by the statute was effective competition by economic 
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units. F.T.C. o. Sinclair Refining Co., 261 U.S. 463 (1922). 
In a later case, F.T.C. v. Raladam Co., 283 U.S. 643 
(1931), the court approved the holding in Sinclair and 
continued by squarely holding that the protection afforded 
by the Sherman Act “. . . presupposes the existence of 
some substantial competition to be affected.” 283 U.S. at 
p. 648. 


Given this goal of rivalry between contending eco- 
nomic units sought to be attained by the antitrust laws, it 
is clear that the entire regulatory scheme is wholly for- 
eign to higher education. This is so because the rela- 
tionship between colleges is cooperative, not competitive. 
Higher education is permeated by programs for ex- 
changes of professors, permitting students to take courses 
for credit at other institutions, and generally involving 
pooling of resources. Such cooperative endeavors are not 
a hallmark of business competition, and thus to apply the 
Sherman Act to higher education is to engraft foreign 
concepts onto a system to which it is ill suited. The 
Sherman Act’s purpose is to preserve the competitive 
relationship between business entities. The Act is not in- 
tended to impose competition as the relationship among 
institutions which have never before had competition 
among them. 


4. The Mere Organization as an Association Is Not Suf- 

sent to Prove Conspiracy or Combination Under 

the Sherman Act, nor Is Such a Conspiracy or Com- 

bination Established in the Random Behavior of Iso- 
lated Members of an Association. 


Under the test set forth by the trial court, plaintiffs 
suing under the Sherman Act will in effect be relieved 
of proving a combination. All they will need to show in 
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order to impose the sanctions of the Sherman Act will 
be the existence of an organizational structure, no matter 
what the nature of that organization and its structure 
might be. Opinion para. 25. 


This approach flies squarely in the face of precedent. 
The mere fact of organization alone simply does not 
constitute a combination in and of itself. The issue in the 
context of conspiracy or combination goes beyond the 
existence of an organization, and even goes beyond the 
decision of the organization to exclude particular entities 
from membership in or approval by the organization. 
United States v. Insurance Board of Cleveland, 144 F. 
Supp. 684, 698 (1957). The real issue is whether the 
organization subsequently exercised a coercive power 
based on a monopoly position to preclude a nonmember 
from carrying on its activities, thus removing the non- 


member as a “competitive” threat to its members. Radi- 
ant Burners, Inc. v. Peoples Gas Light and Coke Co., 
364 U.S. 356 (1961); Fashion Originators’ Guild of 
America v. F.T.C., 312 U.S. 457 (1941). 


It is clear that the provisions of the Sherman Act are 
not applicable merely because Middle States, or any 
other regional education association, may form an educa- 
tionally oriented organization, and, after forming such 
an organization, may choose to withhold approval of an 
institution of higher learning based on a membership 
criterion which excludes profit-making institutions. It 
is also clear that what Middle States, or other regional 
education associations, may not do, and which would be 
violative of the Sherman Act, assuming the Sherman 
Act is even applicable to higher education, is to exercise 
a coercive power to preclude a nonmember who fails to 
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qualify for membership, or who is not eligible for mem- 
bership, from carrying on the activity in which it is en- 
gaged. In the instant case this would require that Middle 
States exert direct pressure on secondary schools directing 
them not to send students to Webster. No evidence was 
introduced establishing that such pressure was exerted by 
Middle States and, as a consequence, the provisions of 
the Sherman Act are not applicable. 


The random behavior of isolated members of Middle 
States in rejecting credits of students transferring from 
unaccredited institutions, such as Webster, does not con- 
stitute a Sherman Act violation on the part of an or- 
ganization to whom these isolated institutions belong. It 
is well established that in the absence of parallelism or 
of conscious parallelism, institutions who become mem- 
bers of a regional education association, such as Middle 
States and Northwest, can establish, or retain, their in- 
dividual admission policies. Theatre Enterprises, Inc. 0. 
Paramount Film Distributing Corp., 346 U.S. 537 (1954). 

CONCLUSION 

The judgment of the trial court should be overruled 
and appellee’s complaint should be dismissed in its 
entirety. “ 

Respectfully submitted, 
Wri1uaM F. HENNESSEY 


Attorney for Northwest Association of 
Secondary and Higher Schools, Inc. 
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REPLY BRIEF FOR APPELLANT 


1. Introduction 


Appellee has failed legally and factually to justify the 
Trial Court’s findings and order. Indeed, its arguments 
justify reversal of the decision below and dismissal of 
the action with prejudice. 


This is because the basic claim in support of the decision 
—and the underlying basis of the decision—is a politico- 


economic argument. Higher education is trade and 


commerce because the profit motive pervades—or should 
pervade—all human activity. 
ee 


This basic argument is not based on the facts of record. 
The ‘texpert’? testimony of Plaintiff's witnesses was 
opinion, pure and simple, clearly influenced by this 
philosophy. The damage attributed by Webster from lack 
of accreditation was not based on fact but on theory. 


The Court’s decision has no basis in precedent or law. 
In essence, it constitutes judicial legislation with respect 
to the antitrust laws and claims of Constitutional due 
process. 


2 Plaintiff Seeks To Force the Court of Appeals To Legis- 
late—Not To Adjudicate—Concerning the Application of 
the Antitrust Laws to Higher Education 


Appellee’s Brief reveals the true nature of this case. 
Webster’s case is not a lawsuit in the ordinary sense. 
Webster does not seek to rectify a wrong which has caused 
it damage or will damage it in the future. Indeed, aside 
from conclusory ‘‘expert™’ opinion, Webster never cites 
any evidence demonstrating that Webster itself has been 
or will be damaged by Middle States’ policy. Rather, 
Webster seeks to replace with its own commercial concepts 
the nonprofit ethic which underlies Middle States and 
higher education. 


Appellee’s account of the testimony given by its experts 
establishes that these men are fundamentally at odds with 
the prevailing climate in higher education and, through 
this case, are seeking to impose their own ideas on Middle 
States and higher education. The testimony of most of 
Webster’s experts constituted a brief on the virtue of the 
profit-making system and the inferior status of the elee- 
mosynary ethic in higher education. 
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Thus, one of Webster’s experts likened the nonprofit 
approach to the prevailing system in the Soviet Union 
(Appellee’s Brief, ID 1(¢); Friedman, JA. 211). Another 
identified an 


“|. effective coalition of enormously influential 
forces which is responsible for the rapid conversion 
of our local-initiative, private-enterprise system into 
a centrally-planned, centrally-operated economy.’’ 


This witness maintained that: 


“The driving element in this movement is a far-flung 
group of intellectual social theorists whose principal 
home is the college or university campus. Their views 
control the atmosphere and the content of the education 
of college students, but their views also dominate the 
plans and policies of many other influential agencies— 
the intellectual journals and the popular news maga- 
zines, the revolutionary movements of Black Power and 
Student Power, much of organized labor, the gigantic 
foundations and a very large part of the Executive 
es of the Federal Government.’’ (Howard, JA. 
167-68). 


Nearly all of the Webster experts identified Federal aid 
to higher education as constituting the greatest single 
threat to the college or university. Appellee’s Brief at 47. 
One witness stated that those who oppose the profit motive 
in education are ‘‘socialists’’ (Stiles, JA. 432, 440), All 
but one of the Webster experts admitted on cross- 
examination that their statements constituted a difference 
of opinion from the views held by Middle States and most 
educators.’ 


The record demonstrates differing expert opinions, which 
Plaintiff's witnesses acknowledged. Given that situation, 


1 Howard, JA. 157, 161, 171, DX 814E, DX 184B (acknowledges his own 
««prejudices’’; ‘‘each of us. . . victim of his own bigotry’*); Stiles, JA. 
445-46, 451, 6480-84; Dickey, JA. 28, 37-38; Coleman, JA. 98, 100; Elliott, 
JA, 123-24; Friedman, JA. 246-47; Gaige, JA. 369, 371. 
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Plaintit? sae not sustain its burden of proof. Instead, the 
Court appears to a ave been influenced by the views 
of Plaint its” a (see Opinion, 302 F. Supp. at 471). 
This flavor of a opinions expressed by Plaintiil’s ex- 
perts detracts from the allege 4 expertness expressed. The 
opinions of Mid ale States’ witnesses, from a broad spec- 
trum of American public z aa nonprofit education, were en- 
titled to prevail on this record as to the reasonableness 
of the Mi States nonprofit criterion, and the non- 
commercial character of higher education. 

Mi@d@le States did, and does, not seek to suppress the 
Sa ethie embraced by Webster or the views 
expressed by the Webster experts. However, Middle States 
submits that such views do not constitute a suitable basis 
for judicial action. The arguments expressed by Webster 
are more appropriately AL to a SEBRING body. 


e limi ted relevance to the i ssue at ban 
is Doan of no invidious discrimination 


Webster unless no rational basis exists for the 
inction Middle States has drawn between the profit- 
waking and nonprofit institution. The thrust of the testi- 
ony of the Webster experts hardly demonstrated that no 
erence existed between the profit-making entity and the 
institution. Indeed, these experts identified the 
motivations which exist in the two types and 
sustained the reasonableness of Middle States’ motivation 
and criterion. 


3. Webster Has Failed To Establish Irreparable Harm 


Webster attempts to paper over its total failure to show 
has been or will be damaged by invoking the conclusory 
of its experts, who, according to Webster, 

iformly recognized without difficulty the harm that 
would naturally be caused by lack of acereditation.”’ 
Appellee’s Brief, Counterstatement of Facts, A 1. Webster 


cites Parsons College vy. North Central Association, 271 
F. Supp. 65 (N.D. Ill. 1967), to show that lack of accredita- 
tion causes irreparable harm. Appellee’s Brief, Argument 
V. All of this would be unnecessary if Webster had been 
able to show—at the trial—that its own operation had been 
damaged. 


The record proves exactly the contrary. Webster’s 
fortunes have prospered all during the period of the 
alleged conspiracy. One of Webster’s experts stated that 
a proprietary institution must enroll a regular flow of 
students in order to make income. (Howard, JA. 147). 
Figure 1 appearing on page 18 of Appellant’s Brief shows 
that Webster, in 1968, was receiving more applications 
for admission than any other women’s college in the 
District of Columbia. Webster cannot evade the require- 
ment that it must demonstrate the fact of damage before 
it has a cause of action under the Sherman Act. Cf. 
Story Parchment Co. v. Paterson Parchment Paper Co.. 
989 U.S. 555, 362 (1931), Appellant’s Brief at 55; Hughes 
Tool Co. v. Motion Picture Association, 66 F. Supp. 1006, 
1013 (S.D.N.Y. 1946). Nor can Webster, in the absence 
of factual evidence, make the opinions of experts, or random 
observations made in other cases, the basis for a mandatory 
injunction. 


Webster invokes the specter of stigma as preventing its 
students from transferring to senior institutions, and thus 
inhibiting Webster from attracting freshman applicants. 
Webster would have the Court believe that most senior 
institutions flatly reject Webster students, or make it im- 
possible for Webster students to transfer to them. 
Appellee’s Brief at 9. This assertion is not supported 
by the record. Webster successfully transfers its students 
with advance standing to over 200 senior institutions 
throughout the United States. Appellant’s Brief at 24. 
Only 34 institutions in the United States declined to grant 
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Webster students full academic credit on transfer—and 
this for a variety of reasons. Only eleven of these 
institutions were members of Middle States. 


Webster claims that it has an inferior symbol in an 
annual publication of the American Association of 
Collegiate Registrars and Admission Officers (AACRAO) 
‘due solely to lack of regional accreditation.”’ Appellee’s 
Brief, Counterstatement of the Facts, A 1. This is not the 
evidence. The publication cited is an exchange of informa- 
tion whereby the leading university in a particular state 
or in the District indicates, by symbols, how it treats 
credits transferred to it by a local institution. One of 
Plaintiff's witnesses explained the publication as follows: 


** Accreditation and transferability are not synonymous. 
_ . . Lhave studied this quite carefully. The rating 
in that [A ACRAO] book. as I understand it, from... 
Stanford University, is the experience that that univer- 
sity has had upon transfer, the actual record of the 
student who transferred.” (Armstrong, JA. 141). 


Webster presently has a ‘‘C”’ symbol in the publication, 
assigned to it by George Washington University. Until this 
year, it had a ‘‘D’? symbol. The Director of Admissions 
of George Washington, called by Webster as a witness, 
stated on cross-examination that Webster’s symbols were 
based on ‘‘experience’? as used in ‘‘the broad sense”’ 
(Ruth, JA. 284). He received no directions from Middle 
States as to the symbol Webster should be assigned (Ruth 
JA. 268-69). In 1968 Webster was one of approximately 
14 institutions in the United States—and the only one in 
the District of Columbia—with a ‘‘D’? symbol. Four 
hundred and eighty-four institutions without accreditation 
had ‘*A’’ or ‘*B’? symbols, and 79 accredited institutions 
had symbols of less than an ‘‘A’’ in the publication 
referred to (PX 44, DX 102). 


Webster’s failure to prove that its students cannot 
transfer to senior institutions because of lack of regional 
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accreditation is fatal to its case. A key assumption of the 
hypothetical questions asked Webster’s experts was that 
‘most [senior institutions] cither refuse to accept credits 
from unaccredited institutions or require transfers from 
unaceredited institutions to validate their credits by 
examination or by satisfactory work in residence. 
With regard to Webster, this fact was never proved.* 
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Webster’s complaints about attracting students are 
equally without foundation. Webster does not seek to 
expand its student body beyond 500 students. In 1968, it 
had 594 applications for admission—more than any other 
women’s college in the District of Columbia. Appellant’s 
Brief at 17. 


Webster's reference to the alleged inability of its 
students to obtain Federal aid is frivolous. Webster has 
never sought Federal aid either for itself or its students. 
Indeed, it has a policy to reject such aid. Appellant’s Brief 
at 24. 


2Of course, the eredits of most institutions are nccepted on a provisional 
basis only. Appellant’s Brief at 24. 


3 Webster also included in its hypothetical an assumption that Webster is 
“stigmatized ’* as a result of its ineligibility for accreditation. Yet, Webster 
maintained in the complaint that ‘tit has received the esteem and respect of 
educators throughout the United States."* Asked the factual basis of this 
atatement on deposition, Sherwood Webster, Vice President of Webster, stated: 


**).. [T]he acceptance of our xtudents in transfer to some senior colleges 
throughout the country. Which means that these colleges have looked 
favorably upon us, or they wouldn't accept our transfer students,"* 
Sherwood Webster Dep. JA. 1479(62). (Emphasis added |. 


Counsel for Middle States objected to the testimony of Webster's experts 
on the basis of a hypothetical which had no factual basis. The Court's Te 
atrictions on Defendant ought to have been applied to Plaintiff. See JA. 
737: ‘* Mr. Tayler: He [Defendant ‘s counsel] has to stick to the facts 
that are in the case, Your Honor, The Court: There ix no evidence in the 
record on that point, The objection will be sustained [to a hypothetical ques 
tion to one of Defendant "s experts ].°* 
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& Empirical Evidence in the Record Does Strongly Support 
the Nonprofit Standard 


Webster seeks to have the nonprofit standard declared 
unreasonable because it is not supported by ‘empirical 
evidence’’=* Appellee ignores the 75 years of experience 
Middle States has had (e.g.. Christensen, JA. 940). In 
addition, Webster insists that this Court cannot consider 
evidence introduced by Middle States concerning the 
operation of Webster itself, the only proprietary institution 
seeking relief in this Court. Compare Appellee’s Brief, 
Argument I B with Argument I E. 


The nonprofit criterion of Middle States reflects the 
experience its Higher Commission has had in evaluating 
institutions of higher education. The Commission has 
made its evaluations with the objective of increasing the 
effectiveness of the particular institution. A clear and 
cogent commitment to educational goals has emerged, over 
the years, as the single most important stimulus toward 


achieving educational excellence. The absence of an unquali- 
fied commitment to educational purposes has emerged as an 
insurmountable obstacle to achieving maximum educational 
effectiveness (Jones, JA 1421-22). The Commission does 
not measure mere adequacy, but rather seeks to stimulate 
institutions to their maximum effectiveness. Experience 


4 Plaintif’’s principal support for its argument is an alleged **study’’, 
made at the behest of Plaintiff’s counsel, by an Office of Education official. 
Plaintiff’s attempts in this connection to introduce strictly hearsay evidence 
were rejected by the Court. The witness finally stated that he did not ‘‘find 
any empirical data or definitive research reports on the subject’? of the re- 
lationship between ‘‘quality of education and the proprietary character of 
an educational institution’? (Profiitt, JA, 386-88). In addition to the source 
of the inquiry and clearly biased character of the **study’’, Plaintiff did not 
sustain any burden of proof, by this evidence, that the Middle States’ 
eriterion was unreasonable because of an alleged lack of information on the 
sabject. Middle States would have been glad to supply information con- 
cerning the relationship between the nonprofit status of an institution and 
the type of education furnished, if it bad been so requested. The study being 
seeret and obriously prepared for trial, no such request was made to 
Middle States. 
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demonstrates that maximum educational effectiveness can- 
not be achieved absent total commitment to educational 
goals. The Commission therefore early determined that 
proprictary institutions—with their paramount commit- 
ment to profit—were not properly Within its purview. 
(Jones, JA. 1422). 

This practical experience was not the only evidence 
placed before the Trixl Court in support of the nonprofit 
standard. Middle States also introduced extensive evidence 
concerning the actual operation of Webster. Webster, at 
trial, attempted to exclude all evidence concerning the 
operation of Webster on the ground that the nonprofit 
standard constituted a ‘‘class exclusion’’ and that Middle 
States could not justify the reasonableness of that 
exclusion by pointing out ‘certain alleged deficiencies, or 
what they call ‘inherently bad characteristics’ of proprie- 
taries as they exist in our [Webster's] particular situa- 
tion.” (Argument of Counsel, Tr. 4609). Webster in 
effect maintained that the Court could not consider any 


evidence except what was before Middle States when 
Webster’s application was rejected: 


“We were not turned down because . . . we had any 
particular conditions at the school. We were turned 
down solely because we were the member of a class— 
proprietary.”’ 


In spite of arguments by the Defendant, the Court sub- 
stantially agreed with Webster: 


“T am going to allow wide latitude. But I must 
confess that I think we are putting a lot of things in 
this record that are not strictly relevant to the issues 
before me. But you may proceed within limits. 

“We have gone through extensive testimony in 
depositions that, if I consider at all, it is ina very 
light way. 

‘+L really do not see the materiality or relevance to 
the question that you are asking now. But you may 
proceed within limits..’ (Tr. 4611). 
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The Court’s reference is to depositions taken by Middle 
States of the members of the Webster family and other 
employees at Appellee. Middle States introduced excerpts 
of these depositions into evidence. The Trial Court erred 
in failing to give full weight to this evidence concerning 
the internal operation of Webster. Neither the Trial Court 
nor this Court must limit consideration to the facts before 
Middle States when it declined to accept Webster’s 
application. 


This is illustrated by this Court’s opinion in Columbia 
Auto Loan, Inc. v. Jordan, 90 U.S. App. D.C. 222, 196 
F. 24 568 (1952). The plaintiff there brought suit against 
the Superintendent of Insurance for refusing to renew 
Columbia’s license as a policy-writing agent for insurance. 
The District Court held a trial de novo in which it con- 
sidered issues not before the Superintendent when he made 
his decision. On appeal, Columbia alleged this as error. 
The Court of Appeals rejected this contention: 


‘© 4 court of equity will not use its power to produce 
a result contrary to public policy, and it is entitled to 
hear all evidence bearing on the possible consequences 
of its action. . . . It is entitled, that is, to hear all 
evidence relevant to the ultimate issue—namely, 
whether or not the complainant is entitled to the relief 
sought. If the Superintendent acted on the basis of 
facts A and B, and complainant contends that those 
facts were insufficient to warrant denial of a license, 
the Superintendent is not barred (assuming that the 
requirements of fair play and applicable procedure 
have been satisfied) from proving the existence of 
facts C and D, which in themselves or in conjunction 
with the other facts would support the Superintendent’s 
action. To exclude such evidence would lead to the 
conclusion that the court could and should compel the 
Snperintendent to issue a license even though facts 
C and D, not relied upon by him or perhaps then 
unknown to him, have since been established and are 
of such a nature that in the face of them the issuance 
of 2 license would be contrary to the public interest 
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and to the provisions of the statute. Such a theory is 
manifestly untenable.’? 90 U.S. App. D.C. at 225, 196 
F. 2d at 571-72. 


Webster was the sole proprietary institution attacking 
Middle States’ standard. The action was not a class 
action. The Trial Court so held. (JA. 1232). Middle 
States was not free to carry out discovery at proprietary 
institutions not party to this suit. Facts concerning the 
internal operation of Webster, introduced by Middle States 
at trial, constitute overwhelming empirical evidence in 
support of the nonprofit standard. 


That evidence shows, at the very least, that proprietary 
institutions are very different indeed in their operation 
from nonprofit institutions. Appellant’s Brief at 21-24. 
These facts show a system of governance totally different 
from that of the nonprofit college or university. The facts 
reflect the owners’ twin drives: to make as much 
money as possible out of the college and to maintain control 


over it. 


Middle States does not maintain that all proprietaries 
are run as Webster is. However, Middle States does 
maintain that empirical evidence in this case concerning 
the actual operation of a proprietary institution strongly 
confirms the fact that these institutions are very different 
indeed from, and cannot be properly evaluated by criteria 
developed for, nonprofit institutions. 


Webster has the burden to show that the Middle States’ 
standard is unreasonable. Webster has the burden to show 
that empirical factual evidence supports its position. 
Webster never sustained, much less shouldered, this 
burden. It placed its dependence on the opinion of experts, 
none of whom had any experience whatever in a proprietary 
institution. Instead of seeking to prove by the operation 
of Webster itself that no real difference existed between 
the nonprofit and the proprietary, Webster tried to lower 
a paper curtain in front of its entire operation. 
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Only one witness called by either party had experience 
in both proprietary institutions and nonprofit institutions. 
That was Arthur Blum, President of Point Park College 
of Pittsburgh, called by Middle States as an expert. 
aS Blum had been employed at Business Training College, 
a proprietary institution, before that institution was sold 
to ? oint Park College, a nonprofit institution. Mr. Blum’s 

mony points out the fundamental operational differ- 

snces that exist between a proprietary and a nonprofit 

ion and emphatically supports the Middle States’ 
position. (Blum, JA. 1258-90). 


5. Webster Misstates the Nature of Middle States 


Throug zh distorting the nature of Middle States, Webster 
a basis for application of Constitutional 


Webster’s arguments are inconsistent. On the one hand, 
Webster seeks to show that Middle States is a monolithic 
and dictatorial agency controlling the details of curriculum 
and administration at, among others, West Point and the 
Naval Academy. On the other hand, Webster seeks to 
show that Middle States is a ‘‘service agency’’ of the 
Federal Government, exercising delegated power to deter- 
mine the recipients of Federal grants in cooperation with 
the United States Office of Education. Both claims are 
made to support application of the Constitution. Neither 
are factually correct. 


Webster cites passages from the summary minutes of 
the Hicher Commission to establish ‘‘substantial control 
and power over organization and curriculum’’ of colleges 
and universities. Appellee’s Brief, Counterstatement of 


The argument that, because education is a government activity in coun 
tries such as Great Britain, with ‘‘ministries of education’’, of course, has 
no basis in faet. If the argument were valid, the operation of trains and 
buses in the United States (aa in Great Britain) would constitute govern 


mental activity. 
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Facts, A 15. Middle States exercises no such control. It 
defies common sense that the admininstration of West 
Point is carried out according to the dictates of a body 
elected by hundreds of colleges and universities in the 
Middle States area. 


If Webster truly meant to prove this proposition, it 
could have called officers of West Point, or the Naval 
Academy, as witnesses. Most of Webster’s experts were 
drawn from colleges which were members of a regional 
acerediting association. Yet not one of these witnesses 
said that the curriculum or organization of their institution 
was under the substantial control and power of Middle 
States or any other regional. Admissions officers in 
member institutions flatly denied that Middle States had 
anything to do with their policies. 


The Webster argument constitutes a legal anomaly. 
Generally, in state action cases, the plaintiff attempts to 
show governmental control over the actions of the private 
defendant. Here, Webster apparently seeks to show the 
opposite: private control over a totally unrelated govern- 
ment activity--administration of the service academies. 


At the same time, Webster seeks to establish Middle 
States as a ‘‘service agency’’ of the Federal Government. 
Appellee’s Brief, Counterstatement of Facts, A 2. An 
examination of the relationship between the Federal 
Government and Middle States reveals the opposite. First, 
in accordance with Congressional intent, the U.S. Office of 
Education has explicitly recognized the voluntary non- 
governmental nature of Middle States and other accrediting 
associations. Secondly, such cooperation as does exist 
between any governmental agency and Middle States played 
absolutely no part in the particular discriminatory action 
complained of in this case—namely, Middle States” refusal 
to accept Webster's application for evaluation in 1966. 


Middle States’ membership, or pre-acereditation recogni- 
tion by Middle States, is one way an institution can fulfill 
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a necessary eligibility requirement for Federal aid. 
Membership in any other nationally recognized accrediting 
agency serves the same purpose. However, in the vast 
bulk of programs. Congress set up alternative avenues 
to eligibility—the so-called ‘‘three letter’? procedure or 
special recognition by an advisory committee appointed 
by the U.S. Commissioner of Education where the applicant 
for Federal aid is not within the scope of any established 
accrediting agency. See Appellant’s Brief at 61, fn. 29. 


This narrow band of governmental use of accreditation 
has in no way affected substantive decisions made by the 
numerous acerediting associations involved. The Federal 
Government has never sought in any way to interfere in 
the judgments of the associations. To do so would clearly 
violate Congressional intent. In a statement concerning 
the role of voluntary accreditation in the United States, 
Harold Howe, II, then U.S. Commissioner of Education, 
stated: 


**One of the distinctive features of American education 
is that the development and maintenance of educational 
standards is the responsibility of non-governmental, 
roluntary accrediting associations. The Office of 
Education is cognizant of the invaluable contribution 
which the voluntary associations have made to the 
development of educational quality in the Nation . . .”’ 
(DX 145) (Emphasis added). 


The current validity of this policy was recognized at trial. 
(Profit, JA. 1519). 


Webster erroneously based its state action arguments on 
this narrow band of governmental use of voluntary 
accreditation. Congress, by placing some dependence on 
the already existing efforts of the educational community 
to set their own standards, was trying to avoid direct 
Federal control of higher education. In short, Congress 
was trying to severely limit state action—not expand it or 
make Middle States an agency of the Federal Government. 
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Legally, the ‘‘service agency’’ argument has no merit. 
Webster must show that the particular action it complained 
of constitutes state action, Appellant’s Brief at 58. No 
evidence exists in the record that Middle States was acting 
at the direction of any governmental agency when it turned 
down Webster’s application in 1966, nor is there any 
evidence that any official of a governmental agency par- 
ticipated in the decision. 


6. Public Policy Does Not Support Webster's Position 


Webster cites its licensure by the District of Columbia 
Board of Education and certain provisions of the Higher 
Education Amendments of 1968 as establishing a public 
policy favoring proprietaries. Appellee’s Brief, Argu- 
ment, IC 3,1C 5, V. This argument is unwarranted in fact 
and law. 


The ultimate arbiter of public policy in the District of 
Columbia is Congress. Congress, in passing the Business 
Corporations Act of 1901, clearly limited to nonprofit 
institutions the power to grant degrees. Chapter 4 of 
Title 29, 29 D.C. Code $$ 401-420, is entitled ‘Institutions 
of Learning.’’ 29 D.C. Code § 402 grants organizations 
incorporated under Chapter 4 the power to grant degrees. 
Sec. 404 of Chapter 4 states: 


“Such corporation shall hold the property of the 
institution solely for the purposes of education, and 
not for the individual benefit of themselves or of any 
contributor to the endowment thereof.** (Emphasis 
added). 


This represents the public policy of the District of 
Columbia. Plainly, this public policy requires that a 
degree-granting institution of higher education be non- 
profit. 


Webster is not incorporated under Chapter 4. Instead, 
it is incorporated under Chapter 6, 29 D.C. Code §§ 601- 
606, providing for the incorporation of ‘‘Charitable, Edu- 
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eational, and Religious Associations."’ Apparently, such 
associations may be incorporated for profit. Cf. 29 D.C. 
Code $603. However, such corporations may not grant 
degrees. This issue was specifically decided by this Court 
in National Ass'n. of Certified Public Accountants vy. 
United States. 33 App. D.C. 391, 292 Fed. 668, 670 (1923) : 


“Section 575 of subchapter 1 [currently 29 D.C. Code 
$402] expressly authorizes corporations created pur- 
suant to its provisions ‘to confer upon such persons 
as may be considered worthy of such academical or 
honorary degrees as are usually conferred by similar 
institutions.” This is the only part of the chapter 
which authorizes the conferring of degrees, Thus we 
see that, when Congress desired to give to a_corpora- 
tion that power, it did so in express terms. From this 
it must be inferred that, where it did not expressly 
grant such power, it intended to withhold it.’’ 


See also Washington Chapter of American Institute of 
Banking v. District of Columbia. 92 U.S. App. D.C. 139, 
203 F. 2d 68 (1953). 


The District of Columbia Board of Education simply 
misconstrued the law in accrediting Webster and licensing 
it to award the degree of Associate of Arts. Webster, 
as presently incorporated, has no power to operate an 
institution of higher education. Proprietary institutions 
of higher education are against the law in the District. 
Webster erroneously cites the mistake made by the Board 
as representing the public policy of this jurisdiction. 
Middle States asserted this point in the Court below. It 
was erroneously rejected. See Opinion, 302 F. Supp. at 471. 


Plaintiff’s citation of the Higher Education Amendments 
of 1968 is equally without merit. The legislative history 
of the College Work-Study Program and the National 
Defense Student Loan Program clearly indicates that 
proprietary institutions were included in the program in 
order to assist students attending vocational schools, not 
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liberal arts colleges. Thus, the House Report, Committee 
on Edueation and Labor, to accompany H.R. 15067 at 
28 states: 


‘“HLR. 15067 proposes that students enrolled at certain 
private vocational schools such as business schools be 
allowed to participate in the college work-study 
program and the NDEA student loan prograrn.’’ 
(Emphasis added). 


While the wording of the House bill was changed from 
‘“‘private vocational schools’’ to ‘proprietary institutions 
of higher education’’ in the bill which was enacted, the 
intent of Congress nonetheless remains clear. Congress, 
of course, has never in any act provided for aid to 
proprietary institutions themselves. Appellant’s Brief at 
61, fn. 29. The controlling Congressional policy in higher 
education is to avert Federal control. This is codified in 
numerous statutes. See Appellant’s Brief at 16. Yet, in 
spite of the prophecies of its experts that Federal participa- 
tion in higher education will lead to disaster, Webster 
would have this Court, by its decision, convert Middle 
States into a public ‘‘service agency’? for the Federal 
Government in order to support a finding of state action. 
Such a decision would sanction and encourage the actual 
exercise of control by the Executive Branch of the Federal 
Yovernment over the affairs of the regional associations— 
a development which would directly affront an explicit 
Congressional policy. 


Finally, Webster argues that public policy dictates that 
Middle States evaluate proprietaries in order to protect 
the public against proprictaries with inferior programs. 
Appellee’s Brief, Argument IA. Undoubtedly, such a need 
for accreditation does exist. However, Middle States 
could not undertake such an enterprise without betraying 
the public interest. Middle States is not set up to act as 
a public utility commission. It does not presently possess 
either the staff or expertise necessary to police the finances 
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of applicants or members operated for profit. Middle 

States believes that the distinctly different function of 
setting and enforcing standards for proprietary institu- 
tions can best and must be carried out by the proprietaries 
themselves. To fill this public need, they themselves should 
form an accrediting association. If they deem it appro- 
priate, they should seek recognition from the Federal Office 
of Education as a nationally recognized accrediting agency. 


7. The Relief Webster Seeks Would Irreparably Damage 
Middle States 


The system of accreditation developed by Middle States’ 
Higher Commission measures the applicant against the 
totality of the applicant’s resources in the light of its 
own goals. This goal-oriented approach to accreditation, 
which requires that the applicant institution devote its 
total resources toward obtaining the educational objective 
it has established for itself, is not suitable to evaluating 
profit-making corporations which engage in higher cduca- 
tion for the primary purpose of making money. ‘Appellant’ s 
Brief at 9-15. 


Webster attempts to prove two contradictory proposi- 
tions: (1) that a proprietary can be evaluated by the same 
instruments used for nonprofit institutions (Appellee’s 
Brief at 48) but (2) that the important question in evalua- 
tion is not whether total resources are devoted to the 
educational program but whether adequate resources are 
used. Appellee’s Brief at D 1(c). The second proposition 
confirms the obvious. Proprietaries cannot meaningfully 
be evaluated under Middle States’ existing criteria. Middle 
States’ qualitative approach to evaluation and accredita- 
tion would have to be abandoned in favor of quantitative 
standards measuring adequacy if the Appellant is forced 
to evaluate proporietaries. 


This is demonstrated by the statements of experts 
testifying on Webster’s behalf. For example, Dr. Lindley 
Stiles, who testified for Webster in its case in chief and 
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was recalled as a rebuttal witness, stated on cross-examui- 
nation: 


““Q. Now, if 1 understand you right, Doctor, what 
you are saying is that Middle States Association should 
go into a proprietary institution and, in effect, deter- 
mine the adequacy of the resources that are being used 
by that institution to achieve the aims of the institu- 
tion, whatever those aims are, so long as they have an 
educational quality to them? 

“A. Yes, Lagree. 

“Q. Now, will you tell me how an educator or an 
accountant could establish a yard stick that 5 percent, 
10 percent, 12 percent, 15 percent which would repre- 
sent the resources not so devoted to education as being 
a reasonable amount? 

“¢A. Well, that would be a relatively simple job to 
do. I can illustrate it in different categories. You 
can take the category of buildings. We have pretty 
well thought out now the kind of buildings, the amount 
of space, the kind of laboratories, the kind of libraries, 
the number of books in the libraries, the kind of titles 
in the libraries that a good educational institution of 
a certain size doing a certain job ought to have. 

“Let me move to another area. We know what 
teachers’ salaries are. We could compare to see 
whether or not this institution pays salaries that are 
competitive to see whether or not it provides 
perquisites to staff members that other institutions 
provide. 

“Running on down through the line, you get a pretty 
good estimate of whether or not this institution is 
making an effort comparable to that made by the good 
institutions of its type to provide a good educational 
program. 

“Q. Doctor. aren't you referring to quantitative 
standards there? 

“A. T definitely am... .* * *** (JA, 1499-1500) 
(Emphasis added). 


See, to the same effect, Martin, JA. 1521. 


In spite of these statements, Dr. Stiles maintained that, 
with only modest editing, the Middle States documents 
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relating to the evaluation process could be applied to 
proprietaries. 


Mr. Alfred Donovan, Vice President of Seton Hall Uni- 
ity, clearly established that present Middle States 
standards could not be applied to proprietaries : 


--\. It would be utterly impossible for the Middle 

States to achieve the purposes for which it exists, 

and at the same time make only modest changes 

of editing or of words in any of the other various 
documents. 

-+My contention, sir, is that all of the documents to 
which Mr. Styles refers—Functions of the Board of 
Trustees, Characteristics of Excellence in Higher 
Edueation. and these others—are written from the 
specific point of view that they are to be used in 
acerediting institutions whose total facilities and 
resources are used only for the benefit of that particular 
institution. 

“Beeause that philosophy underlies everything 
which is in these documents, it would not be possible, 
simply by a process of modest editing, to reform them 
so that they could be used for the evaluation of an 
institution fundamentally different in many ways 
from the kind of institution for which they were 
devised. 

“<Q. Doctor, in the light of your answer and in the 
context of your answer, would any change have to be 
made in the purposes of Middle States Association in 
order to provide for consideration for accreditation of 
a proprietary institution? 

“A. Yes, sir. 

““Q. How? 

‘©. Well, as I have said, an equally important 
purpose, if I may quote the Middle States document, 
is to stimulate and help institutions reach their maxi- 
mum effectiveness. 

‘Tt is not the purpose of Middle States simply to 
draw a line across some mediocre pole and say that 
everybody above here Is accredited, and everybody 
below here is not. 
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“It is rather to serve education by enabling and 
encouraging and stimulating institutions to achieve 
the maximum effectiveness. 

° °. o 


“*Q. Let me ask you a question to follow up on that: 
You used the term ‘maximum effectiveness.’ What 
did you mean by that? 

‘‘A. I meant that that college is producing the best 
results of which it is capable within the limits of the 
resources which it has. 

““Q. What percentage of resources are you talking 
about? 

** A, 100-percent.”’ 


Referring to the changes suggested by Dr. Stiles, Mr. 
Donovan stated: 


“‘A. I think they would change the whole philosophy 
of Middle States Accreditation. 

“JT don’t think that there is any doubt that the 
philosophy which is contained, I submit. in the sum total 
of these documents, would have to be thrown out of 
the window entirely; that the basic purposes. the 
fundamental purposes, what Middle States calls itself, 
an equally important purpose, would have to be 
changed and disregarded, and these documents would 
have to be rewritten in the light of a new philosophy, 
with a different frame of reference and a different 
point of view than they presently are, if they were to 
be used, or adopted. or changed for the accreditation or 
evaluation of profit-making institutions.“* (JA. 163+ 
35). 


Middle States’ system of evaluation and accreditation 
is not based on mere adequacy. It is not based on 
quantitative standards. The fundamental premises pre- 
suppose the nonprofit. eleemosynary nature of the applicant. 


To force Middle States to evaluate Webster will place 
Middle States in an insoluble dilemma. Middle States 
either will have to abandon its existing system of evaluation 
and acereditation, or it will have to sacrifice the integrity 
of its entire effort. Enforcement of the Trial Court’s order 
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will irreparably harm Middle States and gravely damage 
higher education, which includes the accreditation of non- 
profit and public institutions. 
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IN THE 


United States Court of Appeals 


For tue Disteicr or Cotumsia Crcvir 
No. 23351 


Marsorme Wensrer Junior Couzece, Ixc., Appellee, 
v. 


Mippie States ASSOCIATION OF COLLEGES AND SEconDARY 
Scnoots, Inxc., Appellant. 


On Appeal from the United States District Court for the 
District of Columbia 


BRIEF OF AMICUS CURIAE, THE ASSOCIATION OF 
INDEPENDENT COLLEGES AND UNIVERSITIES 
IN NEW JERSEY 


INTRODUCTION 


By motion accompanying this brief, The Association of 
Independent Colleges and Universities in New Jersey has 
requested permission to enter this case as Amicus Curiae. 


The Association of Independent Colleges and Univer- 
sities in New Jersey was organized in 1966 for the pur- 
pose of ‘¢* * * advancing higher education in New Jersey 
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by studying, devising and promulgating programs for the 
maximization of the contributions of independent colleges 
and universities, by fostering public interest in public policy 
and legislation respecting independent colleges and univer- 
sities, by disseminating information relevant to this pur- 
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pose to its membership . Membership is open to 
all colleges and universities in New Jersey operated under 
private control which are accredited by the Middle States 
Association of Colleges and Secondary Schools, and or- 
ganized and operated exclusively for educational purposes 

nd are tax exempt (non-profit) as defined by the United 
States Internal Revenue Code, except that an institution 
whose primary purpose is religious training is not eligible. 


The Association includes two two-year colleges—Cen- 
tenary and Union: six four-year colleges—Bloomfield, Cald- 
well. Georgian Court, Saint Elizabeth’s, Saint Peter’s and 
Tpsala: and seven institutions offering at least one pro- 
gram above the baccalaureate level—Drew, Fairleigh Dick- 


inson, Monmouth, Princeton, Rider, Seton Hall and Stevens. 


Only one eligible institution does not hold membership; 
it is a special purpose institution—Westminster Choir 
College—and it has, nevertheless, authorized the Associa- 
tion to speak for it as well as for its membership. 


The fifteen member institutions enroll approximately 
50,000 students—full and part-time, undergraduate and 
graduate. This is 95% of the enrollment in non-public 
institutions in New Jersey. 


The primary concern of the Association is the well-being 
and perpetuation of the independent sector of American 
higher education. It has been successful in securing State 
nition aid grants to assist students to attend the college 
of their choice, and has participated actively in the forma- 
tion of the legally mandated master plan for higher educa- 
tion in New Jersey, which recognizes the independent col- 
leges as an integral part of the New Jersey ‘‘system’’ of 
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higher education. As provided by law, a nomince of the 
Association serves on the State Board of Higher Educa- 
tion and the independent institutions are also represented, 
ordinarily by persous nominated by the Association, on 
the State Scholarship Commission and the New Jersey 
Educational Computing Center. 


The Association emphasizes cooperation among its mem- 
ber agencies, the importance of maintaining effective and 
efficient educational and fiscal management, and especially 
of instituting a system for providing comparable statisti- 
cal data, a uniform system of accounts and basic records 
and comparable cost figures, and the importance of coop- 
eration in improving the quality and reputation of the in- 
dependent colleges. 


All of these activities, which we regard as essential to 
the maintenance and well-being of the independent sector 
of higher education, are directly contrary to the competi- 
tive emphasis in trade and commerce. In the Association’s 


view, the declaration that higher education is to be subject 
to a law designed to enforce competition ultimately spells 
the end of quality in higher education. The enterprise 
of higher education is disinterested and cooperative; the 
business enterprise is competitive and profit-making. The 
Association believes these are antithetical ideals. 


STATEMENT OF THE CASE 


The Association of Independent Colleges and Univer- 
sities in New Jersey joins in the Statement of the Case 
as sect forth in the brief of the Appellant, Middle States 
Association of Colleges and Secondary Schools, Inc., and 
adopts same as a part of this brief. 
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ARGUMENT 
Point One 
This Amicus Joins in the Arguments of the Appellant 


This Amicus, The Association of Independent Colleges 
and Universities in New Jersey, has reviewed in detail the 
brief filed by Defendant Appellant, Middle States Associa- 
tion of Colleges and Secondary Schools, Ine., and joins in 
all the arguments set forth therein and adopts same as a 
part of this brief. The argument set forth below is in- 
tended to supplement the argument of the Appellant. 


Point Two 


Higher Education Is Not Within the Purview of the 
Sherman Act 


As pointed out in Appellant’s brief, the intent and pur- 
pose of the Sherman Act was the prevention of restraints 
to free competition in business and commercial transactions 


which tended to restrict production, raise prices or other- 
wise control the market to the detriment of purchasers or 
consumers of goods and services, which would result in a 
public injury. It was designed to prevent restraint of 
trade which would have a significant effect on such 
competition. 


Higher education is not a commercial activity and is 
established solely for the public good and not for private 
gain. A generally accepted fact, both within and without 
the field of education, is that tuition for the most part pays 
only a small portion of the cost to operate a college or 
university. The difference is made up of gifts and 
contributions. 


There is no profit motive or profit making inuring to the 
benefit of individuals or a group of individuals who might 
siphon off profits under the guise of excessive salaries, fees, 
bonuses or otherwise. Commercial activity, on the other 
hand, is trade where the dominant motive is profit. All 
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the property and income inure to the benefit of the owners, 
the individual stockholders. This is true on dissolution of 
a business where the capital assets are divided among 
the owners. On the other hand, the property and capital 
assets, including any endowments, are considered a public 
trust and generally transferred to some other non- 
profit educational institutions. The public benefit alone is 
involved. 


It would be well here to point up a few of the important 
differences in the operation of a college or university which 
are not found in trade or commerce. 


As to accounting methods, the following excerpt found on 
Page 141 of College und University Business Administra- 
tion, Revised Edition 1968, published by the American 
Council on Education, is pertinent: 


“‘ Accounting in colleges and universities is the means 
by which financial data are made available to the con- 
trolling bodies, executive officers responsible for effi- 


cient administration, and the public. The institutions, 
whether publicly or privately cont rolled, are in the 
nature of public trusts. Thus, the inherent obligations 
for stewardship and accountability necessitate a system 
of accounts and reports that will ensure full disclosure 
of the results of their operations and of their financial 
position. 


The development of the accounting system should be 
governed by the form and character that the financial 
data need take in order to promote effective administra- 
tion. However, certain principles of classification and 
presentation of accounting data as well as a standard 
terminology for institutions of higher education have 
come to be accepted, and colleges and universities 
should maintain their accounts and present their 
financial reports accordingly. Conformance facilitates 
internal administration, public understanding, and com- 
parisons with other institutions. Since service, rather 
than profit, is the primary objective of educational 
institutions, the principles for accounting differ from 
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those of commercial enterprises. In commercial ac- 
counting, the emphasis is on determining net profit 
and net worth.”’ 

This emphasizes some of the practical problems Middle 
States Association of Colleges and Secondary Schools, Ine. 
will have if this decision stands. The procedures will have 
to be revamped so that they may evaluate another kind of 
accounting system. 


The peripheral or incidental aspects of higher education 
relied on by the Court below in Paragraph 23 of its Opinion, 
are common to all enterprises. If the Court’s test is cor- 
rect, virtually all charitable and religious institutions would 
qualify as being subject to Federal Anti-Trust Laws. 


The Federal, State and municipal governments recognize 
the difference between educational institutions and busi- 
nesses and have afforded favorable legislation benefiting 
the educational institutions. See e.g., 26 U.S.C.A. See. 501; 
N.J.S. 15:2-1 et seq. Federal laws have encouraged private 


persons to contribute to the support of colleges and uni- 
versities by affording income tax deductions and other tax 
benefits. 


There has been judicial recognition of the fact that inde- 
pendent education performs a public service unlike a com- 
mercial enterprise. The late Chief Justice Vanderbilt of 
the New Jersey Supreme Court observed in the Kimberly 
School v. Town of Montclair, 2 N.J. 28, 65 A. 2d 500, 503 
(1949) : 


“©* * © So vital to the public welfare has the education 
of its citizens been deemed in this State that from the 
earliest days of the Republic ‘school houses, although 
not formally exempted by the tax laws in force prior to 
1851, were seldom if ever assessed in any part of the 
State. This omission was so obviously proper and so 
entirely in accordance with the public sentiment that it 
universally prevailed, and was in fact a contempo- 
rancous construction of the laws this court would prob- 
ably have sanctioned had the question been formally 
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raised.’ State v. Collector of Jersey City, 24 N.J.L. 
108, 120 (Sup. Ct. 1853). The education of citizens 
living in a democratic state and governed by a repre- 
sentative government has long been a subject of such 
fundamental public concern, by the very nature of such 
government, as to justify the granting of immunity 
from taxation to institutions of learning, for no greater 
threat to sound government in a democracy can be 
conceived of than an illiterate or uneducated electorate. 
So strong in the legislative mind was this salutary 
policy that in the enactment of the first statute in this 
State dealing with exemptions from taxation educa- 
tional institutions were granted tax exemption regard- 
less of whether or not the institution was operated for 
profit, P.L. 1851, p. 272. _It was not until the passage of 
the Tax Act of 1903, P.L. 1903, ¢. 208, Art. I, $3, that 
the present test of whether an educational institution 
was operating at a profit found its way into the law to 
correct selfish abuses that had arisen under the original 
tax exemption statute of 1851.” 


The Chief Justice also stated for the Court at 65 A. 24a 
507: 


“* * © Of the wisdom of the legislative policy in 
exempting educational institutions from taxation where 
the profit-making motive ix absent there can be no 
doubt. The need for enlightenment and training is as 
great, if not greater, today as at any time in the na- 
tion’s history.” 


Institutions of higher education cannot *‘serve two 
masters’. If proprietary, their prime purpose is profit: 
if non-profit, they are operated for the furtherance of edu- 
cation and the public good. 

It would appear that Webster by its actions is more 
interested in profits than the publie good. If Webster were 
truly interested in providing the best possible education 
and in being examined by Middle States for accreditation, 
it is respectfully suggested that it should then meet the 
requirements, change its philosophy and control and be- 
come non-profit. It would have no difficulty in being ex- 
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amined if it restructured its corporate entity into a non- 
profit educational institution. This would be very simple 
and has been done in other instances. If the stockholders 
of Webster were not inclined to make a gift to any such 
new entity, then it could either lease the facilities or trans- 
fer title on a mortgage arrangement. 

The application of the Sherman Act to higher education 
must be avoided in both the interest of the public and the 
members of the educational community. 


Only if higher education is regarded in the narrowest 
sense as offering specific instruction in specific fields for 
specific occupational or vocational purposes is a competi- 
tive profit motive justifiable at all. When the enterprise is 
regarded, as it must be, as society’s vehicle, for the ad- 
cancement of knowledge and the dispassionate examination 
of ideas, there must be provided a climate in which free 
inquiry and cooperative efforts be responsible and compe- 
tent scholars are encouraged without any hampering re- 


strictions, including the making of a profit or the fostering 
of competition. The enterprise of higher education is dis- 
interested and cooperative; the business enterprise is com- 
petitive and profit-making. These are antithetical ideals. 


CONCLUSION 
The judgment of the trial court should be overruled and 
appellee’s complaint should be dismissed in its entirety. 
Respectfully submitted, 
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In the United States Court of Appeals 
For the District of Columbia Circuit 


MARJORIE WEBSTER JUNIOR COLLEGE, INC., 


PLAINTIFF-APPELLEE, 
v. 
MIDDLE STATES ASSOCIATION OF COLLEGES 


AND SECONDARY SCHOOLS, INC., 
DEFENDANT-APPELLANT. 


BRIEF OF NEW ENGLAND ASSOCIATION 
OF COLLEGES & SECONDARY SCHOOLS INC. 
AS AMICUS CURIAE 


PRELIMINARY STATEMENT 


The New England Association of Colleges and Secon- 
dary Schools, Inc. endorses the various positions taken 
in its Brief by the Defendant-Appellant, Middle States 
Association of Colleges and Secondary Schools, Inc. Ac- 
cordingly, this Brief will not repeat the arguments made 
by the Defendant-Appellant in support of its various posi- 
tions on appeal. Instead, the purpose of this Brief is to 
discuss several of the issues on appeal from different, and 
hopefully illuminating, points of view. 


SUMMARY OF ARGUMENT 


I. Tre Suerman Act Is Not Appiicaste To THE FIELD 


or Eprecation 


A. Higher education, which includes the policies and 


sractices of associations of educational accredita- 
ion, does not constitute trade or commerce within 
The learned professions have traditionally en- 
joyed an implied exemption from the application 
of the antitrust laws. 


Il. Tse Drstercr Covet Errep Ix Upnouprnc Marsorie 
Wesster’s CONSTITUTIONAL CLAIM 


A. The editorial written by Dr. J. Herbert Hollo- 
mon and relied upon by the trial judge neither 
supports a conclusion that the nonprofit stand- 
ard is arbitrary, discriminatory and unreasonable, 
nor a holding that education is trade or commerce. 
The legal structure and method of operation of 
Middle States militates against judicial super- 
vision of the Association’s role. 


WI. Tue Pramstirr Has Fattep To Sustarx Its BurpEN OF 
Peovinc Tuat THE Restrarst or Trave Is UNREason- 
ABLE aND Hence ILLEGAL 


ARGUMENT 


Tue Sueewas Act Is Nor Appiicaste To THE FIELD oF 
Epccatiox 


A. Higher Education, Which Includes the Policies 
and Practices of Associations of Educational Ac- 
creditation, Does Not Constitute Trade or Com- 
merce Within the Meaning of Section 3 of the 
Sherman Act. 


The court below, correctly recognizing the novelty and 
importance of its inquiry, attempted to deal with the ques- 
tion of whether “higher education, including the accredita- 
tion of institutions’, is ‘‘trade or commerce and thus with- 
in the regulatory scope of the Sherman Act’’. (Opinion, 
para, 220). The rather vague and deceptively innocuous 
language of that statute has led many to conjecture that 
it owed its origins to ‘‘a modest measure of appeasement 
by the powerful business interests of the day’’. Areeda, 
Anti-trust Analysis, 22 (1967). Whatever its raison d'etre, 
its terms stated with classic simplicity the basic principle 
of American antitrust law: ‘‘to make of ours, so far as 
Congress could under our dual system, a competitive busi- 
ness economy”. FCC v. RCA Communications, Inc., 346 
U.S. 86 (1953). As the Supreme Court stated more than 
half a century after its enactment: 


‘Basic to the faith that a free economy best promotes 
the public weal is that goods must stand the cold test 
of competition; that the public, acting through the 
market's impersonal judgment, shall allocate the Na- 
tion’s resources and thus direct the course its eco- 
nomic development will take.” 

Times-Picayune Publishing Co. Vv. United States, 345 
U.S. 594, 605 (1953). 


This concept of workable competition, in which a great 
number of competitive units function independently in vari- 
ous defined markets, is the climate in which it was hoped 
American business and industry would flourish in the 
years following the birth of the Sherman Act. Predictably, 
some businesses have had more trouble than others ad- 
justing to that climate. Nevertheless, given the nature of 
the commercial spirit, their survival has rarely been in 
doubt. 
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Such is not the case when the mantle of commercial 
competition is foreed upon the unwilling shoulders of 
higher education. For the learned professions can only 
choke on this unfamiliar air. Yet the court below would 
have us believe that higher education has, in fact, become 
inundated with the very competitive spirit which it assidu- 
ously, and virtually unanimously, has disavowed at every 
turn. It has held that education has now become ‘‘trade 
or commerce’ in much the same manner that a manufac- 
turing plant is encompassed in those words. 

This contention is all the more unreal when one con- 
siders that only a tiny fraction of all the educational in- 
stitutions in this country are organized in a fashion that 
allows the realization of profits. Where in the field of 
education as a whole do we find the competitive business- 
man. who is the traditional anti-trust defendant? For, as 
Rostow and many other writers have so aptly noted, ‘‘The 
Sherman Act largely concerns the behavior of business- 
men, and their plans for making as much money as pos- 
sible under the circumstances of their market position’’. 
Rostow, Monopoly Under the Sherman Act: Power or Pur- 
pose? 43 Ill. L, Rev. 745, 771 (1949). 

The Supreme Court has affirmed the above concept of 
the Sherman Act on many occasions. In Standard Oil Co. 
of New Jersey v. United States, 221 U.S. 1, at 83 (1911), 
Mr. Justice Harlan, perhaps reacting to the ‘‘appease- 
ment’? theory mentioned earlier in this argument, ex- 
pressed his belief that the Act was a response to 


‘ta deep feeling of unrest—among the people gener- 
ally, a universal conviction that although human slav- 
ery had been abolished, the country was in real danger 
from another kind of slavery sought to be fastened on 
the American people, namely, the slavery that would 
result from aggregations of capital in the hands of 
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a few individuals and corporations controlling, for 


their own profit and advantage exclusively, the entire 
business of the country, including the production and 
sale of the necessaries of life.”? (Emphasis supplied). 


Almost fifty years later, the court, in Northern Pacific 
Railway vy. United States, 356 U.S. 1, (1958), noted. at 4: 


“The Sherman Act was designed to be a comprehen- 
sive charter of economic liberty aimed at preserving 
free and unfettered competition as the rule of trade. 
It rests on the premise that the unrestrained interac- 
tion of competitive forces will yield the best allocation 
of our economic resources, the lowest prices. the high- 
est quality, and the greatest material progress, while 
at the same time providing an environment conducive 
to the preservation of our democratic political and 
social institutions."* (Emphasis supplied). 


It is not our purpose to argue with these notions of eco- 
nomic freedom. But to place the educator in the commer- 
cial market place is to misconstrue the role of education 
in our society. Edueation is neither trade nor commerce, 
nor can it function, at least as we know it, in the competi- 
tive world of such commerce. It is a field that derives its 
strength from its autonomy. The role of education is to 
teach the basie and fundamental freedoms of American 
life, and economic and political regulation are inimical 
to such a purpose. As one educator has noted, **One of 
the fundamental and basie traditions of this country has 
been the freedom of higher education from political inter- 
ference and dictation’. Selden, Current National Issues in 
Accreditation, 30 Junior College Journal, 534, 588 (May 
1960). This tradition will be forever eradicated if educa- 
tion is exposed to the menacing omnipresence of the anti- 
trust laws. 
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The heart of the philosophy underlying the accreditation 
agencies is the creation of effects which are non-economic. 
Their aim is academic excellence. They look not to the 
profit or loss column to measure the worth of their insti- 
tutions. but rather to the fulfillment of potential. They deal 
in intangibles rather than hard cash. It is this non-profit 
aspect of educational accrediting agencies which ‘‘sepa- 


rates them from business enterprises, such as joint-stock 
associations, which are more susceptible to governmental 
regulation because of their commercial character’’. Com- 
ment. 52 Cornell L.Q. 104, 108, n. 30. And it is important 
to note that it has been the profit purpose that has consti- 
tuted for the court 


‘‘a datum—the stable ground upon which rests the ex- 
isting structure of precedent for deciding cases in- 
volving business defendants. Around this familiar 
continent of commercial purpose, lap the waters of 
a sea of doubt.”’ 

Coons, Non-Commercial Purpose as a Sherman Act 
Defense, 56 Nw. U. L. Rev. 705 (1962), at 728. 


There should be no doubt, moreover, that the abiding 
spirit in and between educational institutions in our coun- 
try today is co-operation toward a goal of academic ex- 
cellence, rather than the principle of competition which 
characterizes business. Of course, each academic institution 
feels an urge to improve itself and a pride in its achieve- 
ment, but there would be little satisfaction in the educa- 
tional community in seeing the ‘‘stock’’ of one institution 
rise at the expense of another. 

The spirit of co-operation is apparent in many educa- 
tional communities. Within the New England region, there 
are a number of impressive examples. In Cambridge, 
Massachusetts, the Joint Center of Urban Studies of the 
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Massachusetts Institute of Technology and Harvard Uni- 
versity has achieved national prominence in a few short 
years. Can it seriously be claimed that the Center some- 
how represents a threat to the city planning programs at 
other Boston universities? 

In the western part of the state, a co-operative effort 
between the University of Massachusetts, Smith College, 
Amherst College and Mount Holyoke has produced great 
opportunities for the members of those college communi- 
ties. It should be noted, in passing, that this effort in- 
volves both private institutions and a state university. 

This argument should not be interpreted as a depreca- 
tion of the competitive spirit of American business or the 
profit motive which it embraces, but only as an effort to 
illustrate that the basic elements of business life are irrele- 
vant to traditional principles of American education. 

There is no need here to repeat the cases cited by the 
Middle States Association in its brief to the effect that 
the Sherman Act should not be applied absent a showing 
of some form of commercial restraint. These opinions, 
which include Klor’s Inc. v. Broadway-Hale Stores, Inc., 
359 U.S. 207, 213, and Apex Hosiery Company v. Leader, 
310 U.S. 469, 495 (1940), merely reinforce the argument, 
developed above, that the field of education is incompati- 
ble with the concept of trade or commerce as it has been ap- 
plied in the area of antitrust. To borrow the language of 
one commentator, litigation over such a matter is ‘‘an af- 
front to the notion of an antitrust law confined by nature 
to the arena of commercial conflict between entrepreneurs 
mutually contending for economic power’’. Coons, supra at 
707. 


B. The Learned Professions Have Traditionally En- 
joyed an ImplicdExemption from the Application 
of the Antitrust Laws. 


In view of the special needs and problems of certain 
segments of the American socio-economic structure, a 
substantial number of exemptions from the antitrust laws 
have been created or recognized during the period fol- 

the enactment of the Sherman Act. One of the most 
tas has been that of the learned profes- 

ing the potential Pandora’s box that it 

» Supreme Court has steadfastly refused to 

the purview of the Sherman Act purely pro- 


tes. As the American Bar Association has 


presented the occasion, the Supreme Court 

least since 1940 gingerly avoided any direct en- 
cagement with the precise question of the status of 
the professions under the antitrust laws on the basis 
that such a determination was not necessary to the 


particular decision before it.’ 


22 ABA Antitrust L.J. 48 (1967) 


Although there has never been an express statutory eXx- 


emption for the professions, it was assumed, at least prior 
to 1942, that their tenuous connection with trade or com- 
merece would immunize them from the provisions of the 
Sherman Act. In FTC v. Raladan, 283 U.S. 648, 653 (1931), 
for example, the Court, foreshadowing the later AMA 


, 
causes, observed: 


“Of course, medical practitioners, by some of whom 
the danger of using the remedy without competent 
advice was exposed, are not in competition with re- 
spondent. They follow a profession and not a trade 
and are not engaged in the business of making or vend- 
ing remedies but in preseribing them’’. (Emphasis 


supplied). 
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Similarly, in the famous case of Federal Baseball Club 
of Baltimore v. National League of Professional Baseball 
Clubs, 259 U.S. 200 (1922), the Court held that profes- 
sional baseball did not constitute ‘‘ trade or commerce”’ 
and thus was not a proper subject for the antitrust laws. 

In 1943, the Supreme Court first gave notice that not 
all professional activities are necessarily exempt from the 
Sherman Act when it decided the American Medical -As- 
sociation case. Faced with the question of whether the 
antitrust laws were applicable to the medical profession, 
the Court affirmed the conviction of the AMA, the Medi- 
cal Society, and various other defendants who had been 
indicted for a conspiracy in restraint of trade in the Dis- 
trict of Columbia, in violation of Section 3 of the Sher- 
man Act. It is very significant to note that the Court did 
not decide or even consider the question of ‘‘whether a 
physician’s practice of his profession constitutes trade un- 
der Section 3 of the Sherman <Act.’? American Medical 
Association v. United States, 317 U.S. 519, at 528 (1948). 
Instead, it rested its decision on the occupational status of 
Group Health Association, Inc., a nonprofit corporation 
organized by government employees. It concluded that 
“the calling or occupation of the individual physicians 
charged as defendants is immaterial if the purpose and 
effect of their conspiracy was such obstruction and re- 
straint of the business of Group Health.** Id, at 528. 

Unlike the Supreme Court in the AMA case, the Court 
in the instant case did not confine its inquiry to the status 
of the complainant, Marjorie Webster. Instead, without 
any precedent whatsoever for its actions, it made the awe- 

* and 
thus is within the regulatory scope of the Sherman <Act. 


some decision that education is ‘*trade or commerce” 


Whatever its technical rationale, the court below made no 
secret of the essential holding in its opinion: 
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**The myriad financial considerations involved in 
building programs, teachers’ salaries, tuitions and 
miscellaneous operating expenses attest to the com- 
mercialization which necessarily exists in the field of 


higher education. Despite the opposition of many edu- 


eators. there has been a recent trend toward the or- 
ganization of faculty members to bargain collectively 
for better salaries and other benefits. Many institu- 
tions rent dormitory rooms and operate dining halls, 
book stores and other service facilities. Also there is 
a commercial aspect to the sharp competition for gov- 
ernment and private contracts and the quest for re- 
search grants. In 1967-1968 institutions of higher 
education expended more than 17 billion dollars. The 
projection for the year 1976-77 is 41 billion. Higher 
education in America today possesses many of the at- 
tributes of business. To hold otherwise would ignore 
the obvious and challenge reality.”’ 

Opinion, para. 23. 


As we have seen from the Supreme Court decisions dis- 
cussed above, the contention that higher education consti- 
tutes ‘“‘trade or commerce’’ is at best a moot point. The 
trial judge’s reliance on these decisions, therefore, is un- 
founded, and a conclusion based only on certain business- 
like aspects of the educational community is inappropri- 
ate. 

Even if the opinion below is viewed as based on the pre- 
mise that Marjorie Webster is engaged in trade, other seri- 
ous difficulties are encountered. In the first place, as Mid- 
dle States correctly points out in its brief, the corporate 
nature of a particular entity is not determinative as to 
whether it can invoke the Sherman Act. The determinative 
test is the nature of the activity it is engaged in—whether 
that activity is trade or commerce or whether it is not. 
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(MS Brief, p. 51-52) Thus the mere fact that Marjorie 
Webster is a proprietary institution does not necessarily 
bring it within the ambit of the Sherman Act. The real 
inquiry must be directed to that portion of the socio-eco- 
nomic structure in which the institution functions. In this 


context, Marjorie Webster is a part of the educational pro- 


fession and must live or die by its rules. And it is our 
contention that education, whether it be viewed as an 
intangible concept or as a learned profession, does not 
constitute ‘‘trade or commerce’’. This contention has never 
been challenged by either Congress or the Supreme Court. 

Additional notice should be taken of the sheer size of 
the revolt which subjected the AMA to anti-trust liability. 
Group Health Association, Inc. involved not one, but many 
doctors, who held the honest belief that a prepaid, risk 
sharing, medical program was the most appropriate method 
of running the medical profession. The AMA responded 
with what Middle States has termed in its brief ‘‘a ruth- 
less and concerted course of conduct to destroy Group 
Health Association.’ (MS Brief. p. 59) The entire affair 
was surrounded by an aura of economie warfare. This is 
a far cry from the instant case, where the defendant's ac- 
tions have been carried on at all times on a non-economic 
level, and where there is no competitive relationship, as 
that term applies to the Sherman Act, between the de- 
fendant and the ‘‘victim’’ of its ‘restraint’. The plain- 
tiff here, far from being a large association such as Group 
Health, is a single, isolated proprictary institution, one of 
a tiny minority of such institutions in the United States. 
Are we to allow one such aberrant institution to shape the 
destiny of an entire profession? Reason would dictate < 
negative response to this question. 

In the eases that have arisen since the AMA ease, the 
Supreme Court has made it patently clear that it did 
not intend in the latter decision to characterize either 


1 a 


the medical or any other learned profession as ‘‘trade 
or commerce’’. In another case involving the health insur- 
ance business. United States v. Oregon State Medical As- 
sociation. 343 U.S. 326 (1952), the Court once again avoided 
a direct confrontation with the question of whether the 
antitrust laws should be applied to the professions, but 
stated, at 336: 


**We might observe in passing, however, that there 
are ethical considerations where the historic direct re- 
lationship between patient and physician is involved 
which are quite different than the usual consideration 
prevailing in ordinary commercial matters.’’ (Em- 
phasis supplied). 


The American Bar Association has noted: 


‘This quotation illustrates both the reluctance of the 


Supreme Court in coming to grips with the question 
of the antitrust exemption of the learned profes- 
sions. and at the same time the apparent feeling in 
the minds of at least some members of the Court, that 
there does exist an antitrust distinction between those 


who follow a ‘profession’ and those who follow a 


‘trade’. 
33 ABA Antitrust L.J. 51 (1967). 


The Court of Appeals for the Eighth Circuit followed 
this approach in Riggall v. Washington County Medical 
Society, 249 F. 2d, 266 8th Cir. 1957) cert. denied, 355 
U.S. 954 (1958), when it held: 

“The practice of his profession (medicine) as dis- 
closed by the allegations of his complaint is neither 
trade nor commerce within Section 1 of the Sherman 
Anti-trust Act.’” 

Id, at 265. 
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In spite of the subsequent developments discussed above, 
the court below apparently relied solely on the AMA case 
in support of its opinion that ‘‘trade’’ has been interpreted 
by the courts to extend to non-commercial activities such as 
the learned professions. This is not the case, While it is 
true that the term ‘trade’? has been given a broad in- 
terpretation by the courts, the Supreme Court has never, 
in the AMA case or in any other case, indicated that the 
learned professions were necessarily a part of ‘‘trade or 
commerece.’” As noted earlier, the Court has studiously 
avoided this question. 

In United States v. National Association of Real Estate 
Boards, 339 U.S. 485 (1950), the Court, fully aware of its 
decision in the AMA case some six years earlier, once 
again left the question open. The Court commented: 


“‘We do not intimate an opinion on the correctness of 
the application of the term (‘trade’) to the profes- 
sions.”” 

Td, at 491-492. 


Instead, it chose to rely on the traditional broad definition 
of “trade” first proposed by Justice Story in The Nymph 
(CC.) 1 Sumn 516, 18 Fed. Cas. 506 (No. 10388, 1834) and 
later reaffirmed in Atlantic Cleaners & Dyers v. United 
States, 286 U.S. 427 (1932). This definition bears re- 
peating: 


“Wherever any occupation, employment, or business 
is carried on for the purpose of profit, or gain, or a 
livelihood, not in the liberal arts or in the learned pro- 


oy 


fessions, it is constantly called a trade. 
Td. at 436 (Emphasis added). 


The court below somchow construed the AMA decision 
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as precedent for the notion that the traditional definition 
is no longer good law. Yet there is absolutely nothing in 
the AMA decision to buttress that proposition. 

One further point in this area warrants discussion. Sev- 
eral writers have noted that the economie or non-economic 
motivation of the professional man or organization is of 
significance in determining the exempt status of a profes- 
sional practice. See 33 ABA Antitrust L.J. 52 and Coons, 
Non-Commercial Purpose As a Sherman Act Defense, 56 
Xw. U. L. Rev. 705 (1962). Although the role of motive 
and intent in the anti-trust laws is not at all clear, the 
Supreme Court has announced that there are ‘‘some areas 
of our economic and political life in which the precepts 
of antitrust must yield to other social values”’. See 71 
Yale L.J. 75, 88 (1961). In its recent unanimous decision 
in Eastern Railroad President’s Conference v. Noerr Mo- 
tor Freight, Inc.. 365 U.S. 127 (1961), the Court held that 
2 combination of railroads to wage a publicity campaign 
against truckers through legislative lobbying, etc., was 
political activity and thus was not within the scope of the 
antitrust laws. It is suggested that the precepts of anti- 
trust must yield as readily to educational, as to govern- 
mental, values. 

Like the activity in the Noerr case, the functions per- 
formed by the educational accreditation agencies in the 
instant case are ‘‘essentially dissimilar’’ to ‘Cagreements 
traditionally condemned”’ by the Sherman Act. From the 
point of view of motive, however, the above agencies pos- 
sess one great advantage which even the defendants in 
Noerr could not claim. After all, 


“The Noerr decision involves only the standard pur- 
pose of businessmen to make profits. The justification 
of the restraint lies on the side of the means adopted 
for its imposition. Nevertheless, this does not diminish 
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the importance of the case as an index of the kind of 
non-competitive and untraditional considerations 
which may exert influence on situations that ‘bear 
little if any resemblance’ to the combinations normally 
held violative of the Sherman <Act.”’ 

Coons, Non-Commercial Purpose As A Sherman Act 
Defense, 56 Nw. U. L. Rev. at 751. 


The field of higher education, on the other hand, is dis- 
tinguished by the conspicuous absence of the profit motive 
and other commercial trappings, as illustrated by its un- 
yielding commitment to a position in the market-place of 
ideas rather than the economic market-place comprising 
the traditional domain of the antitrust laws. No stronger 
case for exemption by implication could be made. 


II Tue Disrricr Court Errep Ix Urnouprxc Manzoni 
WessterR’s CoNSTITUTIONAL CLAIM 


A. The Editorial Written By Dr. J. Herbert Hollo- 
mon and Relied Upon By the Trial Judge Neither 
Supports a Conclusion That the Nonprofit Stand- 
ard Is Arbitrary, Discriminatory and Unreason- 
able, Nor a Holding That Education Is Trade Or 
Commerce. 


With regard to the second count, in which Marjorie 
Webster secks relief under the Constitution and the com- 
mon law controlling the activities of private associations, 
the trial judge acknowledged that ‘precedent in this field 
is limited’’. (Opinion, para. 41). He coneluded, however, 
that the nonprofit standard is ‘‘arbitrary, unreasonable 
and contrary to the public interest’? (Opinion, para. 43) 
and that “fundamental fairness dictates that the plain- 
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as precedent for the notion that the traditional definition 
is no longer good Jaw. Yet there is absolutely nothing in 
the AMA decision to buttress that proposition. 

One further point in this area warrants discussion. Sev- 
eral writers have noted that the economic or non-economic 
motivation of the professional man or organization is of 
significance in determining the exempt status of a profes- 
sional practice. See 33 ABA Antitrust L.J. 52 and Coons, 
Non-Commercial Purpose As a Sherman Act Defense, 56 
Nw. U. L. Rev. 705 (1962). Although the role of motive 
and intent in the anti-trust laws is not at all clear, the 
Supreme Court has announced that there are ‘‘some areas 
of our economic and political life in which the precepts 
of antitrust must yield to other social values’’. See 71 
Yale L.J. 75, 88 (1961). In its recent unanimous decision 
in Eastern Railroad President’s Conference v. Noerr Mo- 
tor Freight, Inc., 365 U.S. 127 (1961), the Court held that 
a combination of railroads to wage a publicity campaign 
against truckers through legislative lobbying, etc., was 
political activity and thus was not w ithin the scope of the 
antitrust laws. It is suggested that the precepts of anti- 
trust must yield as readily to educational, as to govern- 
mental, values. 

Like the activity in the Noerr case, the functions per- 
formed by the educational accreditation agencies in the 
instant case are ‘‘essentially dissimilar’? to ‘‘agreements 
traditionally condcmned’”’ by the Sherman Act. From the 
point of view of motive, however, the above agencies pos- 
sess one great advantage which even the defendants in 


Noerr could not claim. After all, 


“The Noerr decision involves only the standard pur- 


pose of businessmen to make profits. The justification 
of the restraint lies on the side of the means adopted 
for its imposition. Nevertheless, this does not diminish 
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the importance of the case as an index of the kind of 
non-competitive and untraditional considerations 
which may exert influence on situations that ‘bear 
little if any resemblance’ to the combinations normally 
held violative of the Sherman Act.’’ 

Coons, Non-Commercial Purpose As A Sherman Act 
Defense, 56 Nw. U. L. Rev, at 751. 


The field of higher education, on the other hand, is dis- 
tinguished by the conspicuous absence of the profit motive 
and other commercial trappings, as illustrated by its un- 
yielding commitment to a position in the market-place of 
ideas rather than the economic market-place comprising 
the traditional domain of the antitrust laws. No stronger 
case for exemption by implication could be made. 


II. Tue District Court Errep Ix Upnotpinc Marsorie 
WerstTER’s CoNSTITUTIONAL CLAIM 


A. The Editorial Written By Dr. J. Herbert Hollo- 
mon and Relied Upon By the Trial Judge Neither 
Supports a Conclusion That the Nonprofit Stand- 
ard Is Arbitrary, Discriminatory and Unreason- 
able, Nor a Holding That Education Is Trade Or 
Commerce. 


With regard to the second count, in which Marjorie 
Webster secks relief under the Constitution and the com- 
mon law controlling the activities of private associations, 
the trial judge acknowledged that ‘precedent in this field 
is limited’. (Opinion, para. 41). He coneluded, however, 
that the nonprofit standard is ‘‘arbitrary, unreasonable 


and contrary to the public interest” (Opinion, para. 43) 
and that ‘fundamental fairness dictates that the plain- 


judge began his opinion, regarding the second 
© observation that ‘ta crisis exists in higher 
The suggestion is that business can 


solve many of the problems currently confronting the 


Am : educational system and that proprietary insti- 
tutions should therefore be eligible for accreditation. He 
states thi it has become increasingly apparent that the 

e educational deficit cannot be met exclu- 
sively by foundation, state and federal financing’’. (Opin- 
ion. para. 40). His authority for this statement is a quo- 
tation from an editorial written by the President of the 
University of Oklahoma, Dr. J. Herbert Hollomon, when 
he was Assistant Secretary of Commerce for Science and 


Technology: 


Every year I visit 25 to 50 business firms and 25 
© 50 colleges and the contrast in being ‘business- 
like’ is striking. We would not let a company gain a 
monopoly and become so entrenched that its services 
declined. Why should this happen in our educational 
system? We need the competition of business in edu- 
cation which is now in the domain of city, county, and 
state government. Getting business more heavily into 
the educational field is the best way to guarantee com- 
petitiveness and innovation and insure against monop- 
olistie control and exploitation.” 
(Opinion, para. 40)? 

In view of the trial judge’s apparent reliance on Dr. 
Hollomon’s editorial, a few comments on the essay are 
appropriate. Dr. Hollomon states that education ‘‘is now 
in the domain of city, county, and state government’’. That 


2 The entire editorial is Appendix A hereto. 
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statement certainly reflects the policy codified in the Na- 
tional Reform Edueation Act. It obscures, however, the 
significant role played by the private, nonprofit institu- 
tions in our educational system. 

Dr, Hollomon goes on to state, in a portion of the edi- 
torial not quoted by the trial judge, that more business tech- 


niques should be applied by our educational institutions. 
To the extent this statement urges the streamlining of ad- 
ministrative procedures in educational institutions along 


business lines, the New England Association readily con- 
curs. To the extent the editorial can be interpreted to 
endorse the profit motive for educational institutions, 
however, the New England Association disagrees. 

In the context of count one, the trial judge noted that 
“there is nothing inherently evil in (an educational insti- 
tution) making a profit . . .”’ (Opinion, para. 30), and 
that ‘‘the profit motive might result in a more efficient use 
of resources’’. The trial judge must realize, however. that 
all businesses do not operate with equal efficiency and that 
the business form alone does not assure operational effi- 
ciency. Furthermore, it is the judgment of the New Eng- 
land Association that a profit motive is fundamentally 
inconsistent with educational purposes. 

While it is true that Dr. Hollomon mentions junior col- 
leges in his editorial, the other types of institutions he 
cites do not fall into the mold of the traditional learned 
professions, but are more in the nature of trade or busi- 
ness. Vocational schools, business schools, secretarial 
schools, and computer schools, the examples he cites, have 
not pursued the traditional academic goal of empirical 
truth, but have been involved in teaching certain practical 
business skills along the lines of the training programs 
presently offered by large business organizations. These 
latter types of institutions for the most part have not been 
involved in the accreditation process and do not fall within 
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any of the guidelines establishing the academic jurisdic- 
tion of the six regional agencies. To the extent they have 
been involved with accreditation, they are subject to re- 
view by specialized accrediting agencies. 

The trial judge further characterized the ‘Serisis in 
higher education today”* by stating that “*students, dis- 
satisfied with established routines and unquestioned goals, 
are demanding reform’’. (Opinion, para. 40). The head- 
lines of many newspapers during the past year clearly 
reveal that the reform students seek is not more, but 
less, business intervention in education. A large measure 
of student dissatisfaction reflects concern with the priority 
which business necessarily places on the profit motive. It 
is this student philosophy that denounces policies of invest- 
ing university funds in companies or geographic areas 
where racial discrimination is practiced, even though these 
investment opportunities potentially offer a high rate of 
economic return. It is this student philosophy which views 
with contempt any proposal for university affiliation with 
a corporation manufacturing munitions of war, even though 
war-related industries often realize a handsome profit. And 
it is this philosophy which rejects any college or university 
commitment which is not directly relevant to the purely 
educational process or which threatens the autonomy of 
the educational institution. 

Finally, it should be noted that Dr. Hollomon outlines 
in the editorial his views regarding what our educational 
system should be. At no point in the editorial does he 
suggest that education is presently like business. This 
may not be particularly noteworthy with respect to count 
two, but it does stand in marked contrast to the trial 
judge’s conclusion on the issue of educa ition as ‘‘trade or 
commerce’? in count one. (Opinion, para. 23). The point 
is that Dr. Hollomon focuses on the essence of business— 
the profit motive—and not merely certain techniques of 
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business which have gained widespread application in non- 
business areas. 

In short, the trial judge’s conclusion on count two, based 
on Dr. Hollomon’s editorial and an assumption that educa- 
tional communities would welcome direct business inter- 
vention, is therefore inappropriate. 


B. The Legal Strucrure and Method of Operation of 
Middle States Militates Against Judicial Super- 
vision of the Association’s Role. 


The trial judge held that Middle States ‘‘acts in a 
quasi-governmental capacity’’ by virtue of its role in the 
distribution of Federal funds under the aid to education 
statutes (Opinion, para. 37) and in view of the great 
reliance on accreditation by the publie (Opinion, para. 49). 

The New England Association does not deny that all of 
the six regional associations have achieved positions of 
great influence in American education. Recognition by 
the government of work performed by the associations, 
or any other private corporation for that matter, how- 
ever, does not necessarily elevate them to positions of 
agency with the government and should not subject them 
¢o the constitutional limits applicable to government. Con- 
stitutional issues, similar to those raised in the instant case, 
confronted the U.S. Distmet Court for the Northern Dis- 
trict of Illinois, Eastern Division, in Parsons College v. 
North Central Ass’n of Colleges & Secondary Schools, 271 
F. Supp. 65 (N.D. Il, E.D. 1967). There the District 
Court concluded on those issues as follows: 


“With a corporate charter granted under general law, 
the Association stands on the same footing as any pri- 
vate corporation or ganized for profit or not. The fact 
that the acts of the Association in ¢ anting or deny- 
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acereditation may have some effect under gov- 
ernmental programs of assistance to students or col- 
ves does not subject it to the constitutional limits 


appl ieable to government, any more than a private 
employer whose decision to hire or fire may atfect the 


-s eligibility for unemployment compensa- 


Supp. at 70. 


The point hat the Associations have assumed a posi- 
>in 


tion of leader limited sphere of activity, but there 
has been no Reson of authority by the government, 
y have tried to cooperate with the government but 
ve clearly maintained integrity of operation. 

In a case, the facts of which are analogous to those in 
the instant case, the New York Court of Appeals rejected 
ilar attempt to invoke Constitutional protections. 
Salter xv. New York State Psychological Association, 14 
NY. 2nd 100, 198 N.E. 2nd 250 (1964) involved an effort 
excluded applicant to force his way into a profes- 
association notwithstanding his failure to meet a 
standard requiring all applicants to have 
jleted graduate work in psychology. In Salter, as 
present situation, the plaintiff cited a number of 
relationships between the association and the State and 
argued that these relationships subjected the activities 
of the association to due process limitations. Relying on 
established Supreme Court cases, the New York Court of 

Appeals unanimously rejected the argument and held: 


“Petitioner’s showing of co-operation between this 
professional group and the State’s own Advisory 
Council falls well short of the Nixon case’s test: 
‘Whether they (political party committee) are to be 
classified as representatives of the State to such an 
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extent and in such a sense that the great restraints 
of the Constitution set limits to their action.’ (286 
U.S., supra, p. 89. . .). Co- operation and leadership, 
advice and reliance on advice—these are shown, but 
not shown is delegation by or agency of the state.” 
198 N.E. 2nd at 250. 


The action complained of in the instant case—the refusal 
of Middle States to accept Marjorie Webster’s application 
for accreditation in 1966—was the private action of Mid- 
dle States. There was no evidence at the trial indicating 
that either the Federal government or the District of 
Columbia could or did directly influence the membership 
policy of the Association. 

Educational accrediting agencies, like other non-profit 
associations, thrive on autonomy. As suggested by pro- 
fessor Chafee almost forty years ago: 


“The value of autonomy is a final reason which may 
incline the courts to leave associations alone. . . . 
Like individuals, they will usually do most for the 
community if they are free to determine their own 
lives for the present and the future. A due regard 
for the corresponding interests of others is desirable, 
but must be somewhat enforced by public opinion. 
Legal supervision must often he withheld for fear 
that it may do more harm than good.”” 

Chafee, The Internal Affairs of Associations Not for 
Profit, 43 Harv. L. Rev. 993, 1027 (1930). 


Autonomy takes on special significance here in view of 


the unique competence of the accrediting agencies. ‘*The 
courts. like the legislatures, can hardly profess to be bet- 
ter qualified to decide how teaching shall be carried on 
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than are the teachers and their administrative associates.”’ 
Td. at 1028-29. 
Furthermore. the method of operation of the six regional 


agencies militates against judicial acceptance of a super- 
visory role regarding their activities. The accrediting 
agencies do not monitor every act of member schools. 
Instead, they establish general standards and require that 
schools meet those standards to be eligible for accredita- 
tion, Setting such standards, and interpreting and en- 
forcing them, requires a special competence, and courts, 
lacking such expertise, should be reluctant to interfere? 

Finally. it is apparent that the associations regard the 
non-profit standard as a matter of ‘¢substance’” and not 
merely as a question of ‘* procedure’. The associations have 
concluded that the non-profit criteria is a necessary con- 
dition to educational quality. While the court may properly 
take an active role in reviewing the procedure of the asso- 
jation. it should take a restrictive role regarding matters 
of substance where the associations, by their composition 
and the nature of their endeavor, have a particular exper- 


tise. 


III. Txe Puustirr Has Famep To Sustain Its BuRDEN 
or Province THat THE ResTRaINT OF TRADE Is Unrea- 
SONABLE aND Hesce ILLEGAL. 


The trial judge correctly noted that this case does not 
involve practices illegal per se under the Sherman Act. 
As the opinion explicitly states: 


In the absence of a per se violation, proof is essential 

that the agreement resulted in an unreasonable re- 

2 Accreditation is an old, established function of the various 

regional associations. The New England Association was the 

first to be established—in 1485, Its policy of excluding proprietary 

institutions from accreditation is one of long standing. See tes- 

timony of Dr. Dana M. Cotton, Executive Seeretary, New Eng- 
land Association, at Tr. 5909-5929. 


straint of trade. 
Opinion, para. 27. 


Judge Smith also correctly stated the position of Middle 
States on this issue: 


If the Sherman Act is applicable, Middle States con- 
tends that its actions have been entirely reasonable 
and completely within the public interest. 

Id., para. 11. 


Reasonahleness, then, becomes the critical factor respect- 
ing the issue of whether the conduct sought to be pro- 
seribed is or is not illegal. But the key point, in view of 
the current posture of this case on appeal, is that the 
plaintif’ bears the burden of proving the required unrea- 
sonableness, The New England Association respectfully 
submits that the plaintiff has failed to sustain this burden. 

The term ‘“‘unreasonableness’’ is by its very nature elu- 
sive. Nonetheless, the plaintiff still had to prove its ex- 
istence, and this proof necessitates introducing into evi- 
dence empirical data. If the plaintiff properly were to 
discharge his duty in this respect, he would marshal facts 
and figures, the overwhelming content and import of which 
would have been to convinee the court that unreasonable- 
ness 18 a fact was shown conclusively. This, we submit, 
the plaintiff has simply failed to do. 

Tho admittedly difficult task of determining those fac- 
tors which must be shown in order to establish ‘*unrea- 


sonableness’? was early undertaken by Mr. Justice Bran- 


deis in the famous case of Chicago Board of Trade V. 
United States, 246 U.S. 251 (1918). as follows: 


The true test of legality is whether the restraint im- 
po-ed is such as merely regulates and perhaps thereby 
premotes competition or whether it is such as may 
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suppress or even destroy competition. To determine 
that question the court must ordinarily consider the 
facts peculiar to the business to which the restraint 
is applied; its condition before and after the restraint 
was imposed; the nature of the restraint and its effect, 
actual or probable. The history of the restraint, the 
evil believed to exist, the reason for adopting the par- 


ticular remedy, the purpose or end sought to be at- 
tained, are all relevant facts. 


Id. at 238. 


We submit that a review of the plaintiff’s evidence in 
this case shows it to be conspicuously lacking, in most 
respects. in actual evidence directly related to the sev- 
eral factors used first by Mr. Justice Brandeis in Chicago 
Board of Trade and subsequently by other courts in simi- 
lar situations. Such a review of the evidence shows it to 
be replete with conclusions, but even most of them are 
directed toward the very narrow—and hardly conclusive— 
point that the lack of accreditation of the plaintiff some- 
how hurts, or might hurt, its students who, upon comple- 
tion of the standard two-year Marjorie Webster curricu- 
lum, seck transfer with full advance standing to four-year 
post-secondary schools. See. for example, the testimony 
of Doctor Elliott and Mrs. Block. (Tr. 529; 6854, 6680- 
6681, respectively). But even on this point, upon which the 
plaintiff seems to rely so heavily, its own evidence was 
equivocal. On cross-examination, Dr. Elliott himself ad- 
mitted in effect that there was no real, iron-clad exclu- 
sionary rule after all. Each applicant for advance-stand- 
ing transfer, he allowed, is a separate case unto himself 
and the actual decision on his application involves review 
of several factors. (Tr. 524) Similarly, said Mr. Lester 
Dye, Director of Admissions at Syracuse University, whose 


deposition was made part of the plaintiff’s case in chief, 


no absolutely rigid criteria apply when a student seeks 
this kind of transfer. Each application, he acknowledged, 
is considered on its own merit and accordingly, even a 
transfer applicant from a non-accredited junior college 
could—if his record so qualified him—be admitted to ad- 
vance standing. (Tr. 2881). 

Another example of where the plaintiff's case fell far 
short of satisfactory proof of one of Mr. Justice Bran- 


deis’ “‘factors of unreasonableness** was the testimony of 


Dr. James S. Coleman, sociologist at Johns Hopkins Uni- 


versity.|, We submit that Dr Coleman’s entire tes 

was, on balance, unhelpful to the plaintiff. and a fertt 
to his position on this appeal. The question whether 
exclusion of proprictary institutions dces in fact serve the 
Association's stated purpose (a question which we admit 
is directed towards one of the Chicago Board of Trade 
“factors of wnreasonableness*?) was answered by Dr. 
Coleman in a less-than-convineing fashion. While he gave 
his conclusion that the exclusionary standard did not serve 
the stated purpose. nowhere in nearly 150 pages of testi- 
mony did he offer—or even suggest—a reason or rationale. 
(See Ty, 369-512). His opinion should be even more sus- 
pect on this appeal by virtue of the fact that Dr. Coleman. 
undoubtedly a leading sociologist, has never participated 
in accreditation nor even studied the process, (Tr. 407), 
nor was he at all familiar with the finances of colleges— 
proprietary or otherwise. (Tr. 491-492). Dr. Coleman’s 
real quarrel, as it so developed, was not with any exclu- 
sion of proprietary schools but rather with current in- 
fringements on academic freedom, (Tr. 441-442). This, 
we submit, approaches irrelevance for our purposes, 

An exhaustive review of the entire plaintiffs case is 
beyond the scope of this Brief. Such a review by this court, 
however, must be undertaken and when completed, we are 
confidert that the glaring shortcomings of the plaintiff's 
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ease on this point will be revealed. We cannot over-em- 
phasize the strength of our conviction that, applying each 
of the carefully-designated criteria from Chicago Board 
of Trade. the trial judge's finding of an unreasonable 
restraint is clearly erroneous. 


CONCLUSION 


the foregoing reasons. the judgment of the District 
should be reversed. 
Respectfully submitted, 
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Association of Colleges and 


Secondary Schools, Inc. 


Of counsel: 
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APPENDIX “A” 


EDITORIAL 
J. Hersert Hottomonx 
Actinc Unper SECRETARY OF COMMERCE 

COMPETITION IN BUSINESS AND EDUCATION 
Dr. Hollomon has been Assistant Secretary of Commerce for Sci- 
ence and Technology since May, 1962. He was named Acting 
Under Secretary by President Johnson on February 1. 1967. Dr. 
Hollomon was General Manager of the General Electric Com- 
pany’s General Engineering Laboratory before entering Govern- 
ment service This editorial has been secured through Richard 
A. Fulton, Executive Director and General Counsel, United Busi- 
ness Schools Association. 

Every year I visit 25 to 50 business firms and 25 to 50 
colleges and the contrast in being ‘‘business-like’’ is strik- 
ing. We would not let a company gain a monopoly and 
become so entrenched that its services declined. Why 
should this happen in our educational system? We need 
the competition of business in education which is now in 
the domain of city, county, and state government. Getting 
business more heavily into the educational field is the best 
way to guarantee competitiveness and innovation and in- 
sure against monopolistic control and exploitation. It 
would also serve to limit growth of all-inclusive govern- 
ment. The idea could be initiated in junior colleges, in 
vocational schools, in business schools, in secretarial schools 
and in computer schools. We might have, for example, a 
chain of 25 junior colleges operated for profit. This prac- 
tice would enable many good ideas to get off the ground. 

The schools could take advantage of seale by hiring spe- 
cialists to prescribe the various courses, Our educational 
system could also farm out some of its work to private 
business the way NASA and other Government agencies 
do now. Very often this is a more effective way of hand- 
ling public services than by doing them in-house. 

The several levels of government would not relinquish 
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eontrel of education, but there is no reason why private 
enterptise can't do some of the work by contract from 
the government. If performance is unsatisfactory, the con- 
tract cat be let to someone else. Tam not suggesting that 
Hewes should become businesses, but that all colleges 
run in a business-like manner. The final mix 
te or each community would include both pro- 
utions. The competition 
ids. Private industry has de- 

onal problems. 
» power field, It made its own 
The eleetrie power industry 
provided financial support to 
veneration equipment. There 
place in our society. We are 
2zmount of our money on schools, 
transport and re ereation—basically public goods, 
as contrasted with food, fiber, and shelter—basically pri- 
vate goods. The greatest future for American industry is 
to organize itself in an imaginative way to deal with these 


ys through participation in the public market. 


An inereasing number of goods and services are going 
, 


be bought by groups of people rather than by indi- 
However. I cannot buy a school system for my 

All I ean do is to buy a public school edu sation for 
_through taxes. or a private school education, through 
How exer. a group can get together and develop 

system, We see this proses most fre- 

in cooperative nursery schools or kindergartens, 

th mothers form when the public are do not provide 
them. There’s no reason why other groups—say, profit- 
naking companis should not do just what those mothers 
do, that is, fill a vacuum, meet a need for high-quality edu- 
cational facilities and services. At the nursery or kinder- 
garten level, it’s re ‘latively inexpensive, and mothers vol- 
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unteering their services can often meet the need. In high 
school, technical, or college education, more professionalism 
is required—often, more than the traditionalists are pre- 
pared to supply. That’s when the group I referred to 
should get together. They might find that they can supply 
a social good or a social service or a public good or a pub- 
lic service through the play of the public market. 

These are thoughts which I have developed for many 
other fields—the nation has applied them to aeronautics, 
to space, to communications, and Lawence F. O’Brien, the 
Postmaster General, recently suggested that the Post 
Office be reorganized as a quasi-public institution to achieve 
more business-like practices. Industry needs to organize 
to reach the public market to sell all kinds of goods and 
services. It is obvious that the public needs and is willing 
to pay for those goods and services. I further believe that 
it is appropriate that industry find ways of providing them. 
Yes, it will require imagination and invention and innova- 
tion and risk and venture and capital, and there will be 
an impressive series of failures. The needs of the public 
market will not be met by having the same general atti- 
tude prevalent today among space and aerospace com- 
panies: in other words, through getting contracts with 
the Federal Government. ‘‘Let Uncle Sam pay for it’’ is 
not entrepreneurship. . . . The creative business enterprise 
will locally create the market and sell its products and 
services at the local level. The creative business enter- 
prise is the one that will survive the intense competition 
I anticipate. 

It is difficult to get people in the frame of mind to ac- 
cept anything this different although I'm not proposing 
revolutionary moves but gradual changes. This is similar 
to creating a market for a product people haven't bought 
before ... reminiscent of the way Gillette created a mar- 
ket for razor blades by putting razors in the hands of 
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people. The need to shave was already there. The inno- 


vation Was tool which required the patented razor 
blades which Gillette wanted to sell. 

town is going to start a junior 

town running the junior college 

ne teachers and so on, Why not go to an appropri- 

y} firm and say. ‘tYou design the junior col- 

the teachers, you learn how to do it, you 

work with the educators, you operate the junior college at 

a profit. Instead of our putting money directly into the 

junior college, we will give the monies to the students, 

who then can go there or elsewhere, depending on who 

ean sell them on having the best education.” There is 

no reason Why running a liberal arts or business adminis- 

tration college should not be considered an appropriate 

for private enterprise, just as secretarial and 

hniaue schools have traditionally been pro- 

Now, the idea will be new and, to many, shock- 

ing. I personally ‘now of only three or four proprietary 

liberal-arts colleges started in this country in recent years 

and one has just lost its accreditation .. . but I funda- 


mentally don’t see why we can’t go as far as to operate 


part of the educational system at a profit. That’s one of 
t 
t 


he new patterns of industry-government partnership I 
foresee in the coming decade. 

There will be many problems to solve. I don’t know how 
many Federal agencies are somehow involved in a city’s 
educational system—maybe 10, 15, 20 or 30, depending 
upon the kind of subject. Towns don’t know how to deal 
with the Federal Government. They couldn’t possibly have 
the expertise. One of the things that industry could do in 
cooperation with towns all over the country is to help them 
to better deal with the Federal Government and to do it 
in a profitable way. Why should not American enterprise 


deal with these problems and provide these goods and 


services at a profit? 

We have traditionally accepted as a desirable incentive 
the idea of profit for goods and services appropriately ren- 
dered at the market. Why shouldn’t the same incentive be 
used to provide public goods and Services? 

Eprror’s NoTE: **Under Contract Training” is authorized by such 
Federal laws as: 

1. Vocational Rehabilitation Act of June 2, 1920, as amended 
29 U.S.C, 31 et seq. 

2. Manpower Development and Training Act of 1962; as 
amended, 42 U.S.C. 2571; P. L, 89-792. 

3. Indian Adult Vocational Education: 15 U.S.C. 309, 452, 
823(c¢). 

4. Economic Opportunity Act of 1964, as amended, 42 U.S.C. 
2701 et seq: P. L. 89-794. 

5. Government Employee’s Training Program: (P. L. 89-554) 
35 U.S.C, 4101-4118. 

6. Economic Development Administration (P. L. 89-15) 42 
U.S.C. 2583. 

~ Vocational Education Act of 1963; P. L. 88-210: Sec. 8 (1). 

Generally it is implemented on an individual or ad hoc basis. 
With Federal and state cooperation Dr. Hollomon’s proposal for 
operating an entire junior college **u nder contract’* might be con- 
ducted pursuant to the Vocational Education Act of 1963 (P. L. 
88-210). 

For further amplification of these ideas, see Technological In- 
novation: Its Environment and Management, a new Department 
of Commerce report from the Superintendent of Documents, 
U. S. Government Printing Office, Washington, D. C.. 20402. 
(Price $1.25) or Science and Technology for Mankind’s Progress, 


a popular pamphlet, also from U.S. Government Printing Office, 
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AUTHORITY FOR FILING BRIEF 


This Brief is submitted pursuant to Rule 29 of the Fed- 
eral Rules of Appellate Procedure on behalf of the South- 
ern Association of Colleges and Schools, Inc., upon Motion 
For Leave To File Brief As Amicus Curiae, as presented 
to this Court on October 24, 1969. 


» 


STATEMENT OF ISSUES PRESENTED 


1. Whether the educational activities allegedly restrained 
Were activities which constitute ‘‘trade or commerce’’ 
within the meaning of Section 3 of the Sherman Act, 15 


~ 


USC. $3. 

2. Whether the policy of Middle States by which profit- 
oriented, proprietary institutions are excluded from mem- 
bership in the Association is properly cognizable under 
Section 3 of the Sherman Act, 15 U.S.C. $3, as a restraint 
of trade without consideration of ‘‘substantive justifica- 
tion*’ for the policy arising from the unique nature of 
Middle States and its role in the public interest or whether 
antitrust policy must yield to other overridiing public 
policy. 

3. Whether the exclusion of proprietary institutions 
from membership in the Association may properly be found 
an ‘‘unreasonable’’ restraint of trade without considera- 
tion of the unique nature and needs of the Association, the 


ublic interest served by the Association, the damage 
which would result to the functions of the Association, 
the lack of any direct effect upon the operations of the 
proprietary institution and in the absence of any ascer- 
tainable damage to the proprietary school resulting from 
the exclusion. 


REFERENCE TO RULINGS 


The basis of the order and judgment presented for 
review in this Court is set forth in the Opinion, Findings 
of Fact and Conclusions of Law of the Honorable John 
Lewis Smith, Jr., Judge of the United States District 
Conrt for the District of Columbia in the case styled: 


Marjorie Webster Junior College, Inc. v. Middle States 
Association of Colleges and Secondary Schools, Inc., Civil 
Action No. 1515-66; Issued July 23, 1969. The Opinion is 
reported at 1969 Trane Cases 72,864 (D.D.C.). 
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STATEMENT OF THE CASE 


Plaintiff-Appellee Marjorie Webster Junior College, Inc. 
(Webster) is a for-profit, business corporation of the Dis- 
trict of Columbia, owned and controlled by the members 
of one family, who hold most of the administrative and 
corporate offices in the corporation and institution and 
who are its sole stockholders. Established in 1920 as a 
school of physical education and expression, Webster was 
incorporated in 1947 as a junior college for women. It 
has successfully operated as such to the present without 
evaluation and accreditation by Defendant-Appellant 
Middle States Association of Colleges and Secondary 
Schools, Inc. (Middle States). 


Middle States was incorporated as a nonprofit educa- 
tional organization under the New York Education Law 
in 1966. Its predecessor, an unincorporated association, 
has been in existence since 1886. 


In June 1966 Webster sought equitable relief—and no 
damages—against Middle States under Section 3 of the 
Sherman Act (Count 1) because Middle States refused to 
consider Webster as eligible for evaluation and accredita- 
tion since the latter was not a nonprofit or public institu- 
tion with a Board of Trustees representing the public 
interest. Webster subsequently amended its Complaint to 
add a count claiming that Middle States’ eligibility criteria 
was unjust, arbitrary, and unreasonable and that Webster 
was entitled to equitable relief therefrom because of Middle 


States’ status as A quasi-governmental organization 
(Count 2). 


After extensive discovery, motions for summary judg- 
ment filed by both Webster and Middle States in October, 
1968, were denied on December 6, 1968. Trial commenced 
February 24, 1969, and ended May 5, 1969, with over 7,000 
pages of transcript and several hundred exhibits. The 
entire record has been certified to this Court. 


+ 


The Trial Court’s decision was issued July 23, 1969. Re- 
lief was granted to Webster under both counts of the 
Amended Complaint. 


The basic finding of the Court, which affects its entire 
decision under both counts, is that higher education, in- 
eluding accreditation of institutions of higher education, 
is trade or commerce under Section 3 of the Sherman 
Act. The Court reached this conclusion by finding, among 
other things: 


1. ‘‘The test of jurisdiction and venue is whether a 
corporation has made its presence felt in a particular 
area to advance its essential business purposes. Al- 
though it maintains no Washington office, the extent of 
its activities here clearly indicates that Middle States 
ean be ‘found’ and is ‘doing business’ in the District 
of Columbia as contemplated by the statutes.’’ (Para. 
18) (Emphasis added.) 


2. “<4 new and pivotal question here for determina- 
tion is the applicability of the antitrust laws to the 


field of education. Is higher education, including the 
accreditation of institutions, trade or commerce and 
thus within the regulatory scope of the Sherman Act?’’ 
(Para. 20) (Emphasis added.) 


3. ‘The myriad financial considerations involved in 
building programs, teachers’ salaries, tuitions, and 
miscellaneous operating expenses attest to the com- 
mercialization which necessarily exists in the field of 
higher education. Despite the opposition of many ed- 
ucators, there has been a recent trend toward the or- 
ganization of faculty members to bargain collectively 
for better salaries and other benefits. Many institu- 
tions rent dormitory rooms and operate dining halls, 
book stores and other service facilities. Also there is 
a commercial aspect to the sharp competition for 
government and private contracts and the quest for 
research grants. In 1967-68 institutions of higher ed- 
ucation expended more than 17 billion dollars. The 
projection for the year 1976-77 is 41 billion. Higher 
education in America today possesses many of the 
attributes of business. To hold otherwise would ig- 


- 


o 


nore the obvious and challenge reality.”’ (Para. 23) 
(Emphasis added.) 


4. ««* © © Webster is a corporation engaged in busi- 
ness for profit. Its corporate activity consists of of- 
fering educational facilities and services in exchange 
for the tuition charged students.’ (Para. 24) (Em- 
phasis added.) 


5. ‘*, .. (M)embership in Middle States results in 
a special advantage to members of the association 
over non-members and deprives the non-members of 
a significant business service. Accreditation is nec- 
essary to engage in effective competition in the field 
of higher education today.© * *’? (Para. 33) (Em- 


phasis added.) 


6. ««* © * The American system of free enterprise 
is structured on fair and open competition—not mo- 
nopoly.* °°’? (Para. 41) 


” 


7, ««* © * Lack of regional accreditation harms and 
inhibits Plaintiff in its attempt to compete with insti- 
tutions which are members of the defendant associa- 
tion and the other regional associations.* * *’’ (Para. 


43) (Emphasis added.) 


The Trial Court held that no evil intent existed on the 
part of Middle States, Middle States was formed with 
laudable purposes, and Middle States has ‘‘elevated the 
quality of education.”’ Despite these findings, the forma- 
tion of Middle States itself constituted a combination, con- 
tract, and conspiracy in restraint of trade. Because Middle 
States’ members had a ‘‘special advantage’’ which de- 
prived Webster of a ‘business service’ (like a broker 
denied stock exchange services), a restraint under the 
Sherman Act was established. (Opin. Paragraphs 25, 26 
and 39). 


Middle States’ eligibility criteria was judged unreason- 
able because it did not further its own aim of improving 
higher education, which needed the benefit of commercial 
competition and the profit motive. ‘. . . (D)efendant’s 
requirement that institutions of higher education be non- 
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profit organizations with a governing board representing 
the public interest .. . is arbitrary, unreasonable, and con- 
trary to the public interest.” (Opin. Paragraphs 29-32, 
48). 

With regard to the second count, the Trial Court held 
that, while precedent in the field was limited, ‘fundamental 
fairness dictates that plaintiff is entitled to prevail on 
count two’. (Opin. Para. 41). In reaching its conclusion 
with regard to Count 2, the Trial Court quoted the Presi- 
dent of the University of Oklahoma, who did not testify 
at the trial, as saying that: 


“We need the competition of business in education 
~ Getting business more heavily into the education 
field is the best way to guarantee competitiveness and 
innovation and insure against monopolistic control and 
exploitation.”’ 


On the basis the Court below concluded that the nonprofit 
standard is ‘“‘arbitrary, discriminatory and unreasonable.”” 


(Opin. Paragraphs 39-40). 

On July 30, 1969 Middle States filed a petition for stay 
pending appeal. A stay was denied by the District Court. 
On appeal, this Court stayed the order of the District 
Court to December 22, 1969. 


Southern Association of Colleges and Schools, Inc., as 
Amicus Curiae, adopts as its Statement of Facts the State- 
ment set forth in the Brief of Appellant Middle States 
Association. 


SUMMARY OF ARGUMENTS 


1. The District Court failed to consider whether a ‘‘sub- 
stantive justification’’ should be interposed in defense of 
Middle States’ refusal to accept proprietary institutions 
into its membership. The recent United States Supreme 
Court case of Silver v. New York Stock Exchange, 373 
TS. 341 (1963), recognizes a defense to an antitrust action 
based upon ‘‘any justification derived from the policy of 
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another statute or otherwise’? which is not similar to a 
defense under the ‘‘Rule of Reason’’ test used by the 
District Court. Appellant Middle States, representing 
many state, federal, religious and private non-proprietary 
educational institutions, was entitled to recognition and 
interposition of the defense of ‘substantive justification’’ 
and, consequently, the decision of the District Court is 
incorrect. 


2. The recent United States Supreme Court decision of 
Eastern Railroad Presidents Conference Vv. Noerr Motor 
Freight, Inc., 365 U.S. 127 (1961), holds that the Sherman 
‘Act should not be applied when the defendant ‘‘bear[s] 
very little if any resemblance to the combinations normally 
held violative of the Sherman Act.” Such organizations 
are beyond the ‘‘proscriptions of the [Sherman] Act, 
tailored as they are for the business world.’’ Thus the 
noncommercial nature of Middle States, combined with the 
public policy of fostering non-proprietary higher education 
and the peculiar nature of defendant’s member-institutions, 
requires that the Noerr doctrine be considered in this case 
and that, applying the rule of Noerr, the District Court 
decision be reversed. 


3. The activities that were allegedly restrained by Middle 
States are not ‘‘trade or commerce”’ within the mean- 
ing of Section 3 of the Sherman Act, 15 U.S.C. $3. More- 
over, the District Court considered an entire ‘‘myriad”’ 
of activities in determining whether “‘trade or commerce” 
was present even though Webster in essence complained 
only that its students were unable to frecly transfer to 
non-proprietary institutions. Instead of properly consider- 
ing whether a restraint on the transfer of college students 
was a restraint on ‘‘trade or commerce’? within the 
meaning of the Sherman Act, the District Court wrongly 
considered whether faculty salaries, unionization of facul- 
ties, dining, housing and book store operations, building 
programs and the gross amount spent by all non-proprietary 
institutions constituted ‘trade or commerce”? even though 


Webster neither alleged nor proved that its faculty salaries, 
building programs, unionization of faculty members, dining, 
housing and book store operations, and competition for re- 
search grants were in any Way involved or restrained. 


Furthermore, in determining that Webster was engaged 
in “trade or commerce,”” the District Court attributed to 
Webster all of the activities of non-proprietary institu- 
tions, thus clearly violating the very rule of law which it 
purported to be following, i. e., that in determining whether 
“trade or commerce’””’ is involved the Court must determine 
whether the plaintiff’s activities which are restrained are 
‘trade or commerce’’, not whether the defendant is en- 
gaged in ‘‘trade or commerce.’ American Medical Asso- 
ciation v. United States, 317 US. 519 (1943). 


4. The District Court utilized a mechanical application 
of the Rule of Reason under which it improperly focused 
upon only one objective of Middle States, failed to analyze 
accurately the function of the objective so emphasized, dis- 
regarded the peculiar characteristics of Middle States 
arising from the nature of the organization and its unique 
role in the context of its operations, disregarded the par- 
tienlar relevance of intent and purpose to the reasonable- 
ness of the challenged rule on the facts of this case, and 
failed to weigh and fully analyze the character of the 
purported restraint, the absence of any clear relationship 
between the exclusionary rule and its alleged effect, and 
the illusory effect of the restraint alleged. Since the 
District Court did not perform the perceptive analysis 
necessary to proper application of the Rule of Reason, the 
decision of that Court is incorrect and should be reversed. 
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ARGUMENT 


I. The District Court decision must be reversed because the 
District Court failed to consider whether there was “sub- 
stantive justification” for Middle States’ exclusionary 
policy or whether the antitrust policy involved must yield 
to another overriding public policy. 


A. The District Court did not consider whether there was 
“substantive justification’? for Middle States’ policy of 
excluding proprietary institutions. 


In the recent case of Silver v. New York Stock Exchange, 
373 U.S. 341 (1963), the United States Supreme Court was 
confronted with the <‘fyndamental issue [of] whether the 
Securities Exchange Act. . - constitute[d] an implied 
repealer of our antitrust laws, thereby exempting the Ex- 
change from liability in this and similar cases.’’ Id. at 
347. The Court found that the New York Stock Exchange’s 
conduct constituted an illegal group boycott under tradi- 
tional antitrust law and that there was no express exemp- 
tion from the antitrust laws for the Exchange. ‘‘Hence, 
absent any justification derived from the policy of another 
statute or otherwise, the Exchange acted in violation of the 
Sherman Act.’’? Id. at 348-49 (emphasis added) ‘‘The 
difficult problem here arises from the need to reconcile . - - 
the antitrust aim of eliminating restraints on competition 
with the effective operation of a public policy... .”” Id. 
at 349. The Supreme Court held that ‘‘[s]ince it is per- 
fectly clear that the Exchange can offer no justification 
under the Securities Exchange Act for its collective action 
...,?” id. at 365 (emphasis added), the Exchange violated 
the Sherman Act. The Court declined to define the nature 
of this defense of justification: “Thus there is also no need 
for us to define further whether the interposing of a sub- 
stantive justification in an antitrust suit brought to chal- 
lenge a particular enforcement of the rules on its merits 
is to be governed by a standard of arbitrariness, good 
faith, reasonableness, or some other measure.’’ Id. at 365- 
66 (emphasis added). 


10 


The District Court in this case determined only that 
higher education was ‘‘trade"’, that Webster's trade was 
restrained because many of its students could not obtain 
credit at other institutions for their course work at Web- 
ster, and that this restraint was due to defendant’s arbi- 
trary exclusion of proprietary schools from its Associa- 
tion. The District Court failed to decide the overriding 
question which Stlrer requires, i.e. whether there was 
statutory or public policy which acts as 2 ‘substantive 
justification”* for the particular form of restraint of trade 
that was found. 


The Silrer case clearly commands that only ‘‘absent 
any justification derived from the policy of another stat- 
ute or otherwise.”’ can a particular form of conduct be 
subject to the antitrust laws. In the normal commercial 
context, of course, no conceivable ‘substantive justifica- 
tion’? can be established. But the facts presented to the 
District Court demonstrate that if an unreasonable re- 
straint of trade exists, it is not a traditional commercial 


form of anticompetitive activity and there is countervail- 
ing public policy involved. 


The District Court applied the ‘‘Rule of Reason’’ to De- 
fendant’s activities. However, Silver indicates that the 
Rule of Reason is not identical to the test of ‘‘substantive 
justification’’. The Court in Silver stated that ‘‘there is 
also no need for us to define further whether the inter- 
posing of a substantive justification . . . is to be governed 
by a standard of arbitrariness, good faith, reasonableness, 
or some other measure,”’ id. at 365-66, thus clearly imply- 
ing that this defense is not identical to the well-defined 
Rule of Reason. Since the Silver case was decided, no 
court has defined the defense of ‘‘substantive justification.’’ 


Defendant-Appellant is entitled to interpose the defense 
of ‘substantive justification’? due to the statutory distinc- 
tions that exist between members of Appellant and pro- 
prietary institutions such as the Plaintiff-Appellee, the 
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public policy involved and the nature of the members com- 
prising the Middle States Association. 


B. The lower court did not consider whether, due to the 
non-commercial nature of Middle States, the absence of 
traditional anticompetitive activity, and public policy, the 
policy of enforcement of antitrust law should yield to other 
policies. The Supreme Court has indicated that consid- 
erations other than the antitrust laws must be taken into 
account in non-commercial cases involving public interest 
and policy. As Mr. Justice Black wrote for the majority 
of the Court in Eastern Railroad Presidents Conference v. 
Noerr Motor Freight, Inc.. 365 U.S. 127, 136-37, (1961): 


‘Although such associations could perhaps, through 
a process of expansive construction, be brought within 
the general proscription of ‘combination[s] * * * in 
restraint of trade,’ they bear very little if any re- 
semblance to the combinations normally held violative 
of the Sherman Act, combinations ordinarily char- 
acterized by an express or implied agreement or under- 
standing that the participants will jointly give up 
their trade freedom, or help one another to take away 
the trade freedom of others through the use of such 
devices as price-fixing agreements, boycotts, market 
division agreements, and other similar arrangements. 
This essential dissimilarity between an agreement 
jointly to seck legislation or Jaw enforcement and the 
agreements traditionally condemned by § 1 of the Act, 
even if not itself conclusive on the question of the 
applicability of the -Act, does constitute a warning 
against treating the defendants’ conduct as though it 
amounted to a common-law trade restraint. And we 
do think that the question is conclusively settled, 
against the application of the Act, when this factor of 
essential dissimilarity is considered along with the 
other difficulties that would be presented by a holding 
that the Sherman Act forbids associations for the pur- 
pose of influencing the passage or enforcement of 
laws.’* 


Noerr recognizes that some activities are simply not of 
a nature that antitrust policy outweighs other public 
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policy. In particular the Court in Noerr noted the incon- 
gruity and unsoundness of applying antitrust laws to an 
association when it ‘‘bear[s] very little if any resemblance 
to the combinations normally held violative of the Sherman 
Act...” Id. at 136. When the defendants’ activity is 
not traditional anticompetitive activity, Voerr requires that 
the Court heed a ‘‘warning’’ against applying traditional 
antitrust law to these activities. Middle States is precisely 
such an organization that ‘‘bear[s] very little if any resem- 
blance to the combinations normally held violative of the 
Sherman Act,’ id.. and which is beyond the ‘‘proscrip- 
tions of the [Sherman] <Act, tailored as they are for the 
business world... .’’ Id. at 141. 


The District Court never considered whether the non- 
commercial nature of Defendant required a different appli- 
cation of the antitrust laws. Despite a clear showing 
that Defendant-Appellant ‘‘bear[s] very little if any resem- 
blance to the combinations held violative of the Sherman 
Act.’? the District Court applied without exception tradi- 
tional antitrust cases concerning parties which were all 
commercial or profit-oriented entities. No ‘‘warning’’ was 
heeded and the ‘‘difficulties that would be presented by a 
holding that the Sherman Act forbids associations’’ of 
public, religious and non-proprietary schools were not , 
considered. 


C. The following facts and considerations should have 
been taken into account by the District Court under the 
Silver and Noerr cases. 


1. Of the 246 nonprofit institutions of higher education 
having membership in Middle States, 106 are state or mu- 
nicipal universities. Generally these institutions are sub- 
ject to the respective state legislatures. It is questionable 
whether federal antitrust law can constitutionally compel 
state institutions to associate with private institutions 
which are excluded from membership. State and mu- 
nicipal institutions are related to governmental bodies, and 
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are imbued with a public interest commensurate with that 
found in typical industries such as interstate carriers, 
labor unions, and other organizations for which an implied 
‘“‘exemption’’ from coverage under the antitrust laws has 
been found. See United States v. Hutcheson, 312 U.S. 219 
(1941) (labor exemption) ; McLean Trucking Co, v. United 
States, 321 U.S. 67 (1944) (interstate carriers exemption). 


2, Four of Appellant’s members were created and are 
controlled by the United States Government. If the mem- 
bers of Middle States can be enjoined from refusing mem- 
bership to otherwise qualified proprietary institutions, we 
see no reason why the same institutions can’t bring suc- 
cessful treble-damage actions against the members of the 
Associations including the United States Government. 


3. Two hundred-twenty of Middle States’ 346 members 
are private non-profit institutions. These members de- 
pend largely upon private donations and upon the absence 
of state or federal tax liability to remain in a liquid finan- 
cail condition. They are generally exempt from federal 
taxation by being organizations ‘organized and operated 
exclusively for . . . educational purposes . . . no part of the 
net earnings of which inures to the benefit of any private 
shareholder or individual,’’ under the Jnternal Revenue 
Code of 1954, $501(c)(3). Not only must they maintain 
this status to avoid income taxation, but they are able to 
attract private donations mainly because the donor obtains 
a deduction for a charitable contribution under the Inter- 
nal Revenue Code of 1954, $170. Congress therefore has 
made a basic distinction between these 220 members and 
proprietary schools like Webster, and Congress has made 
an important decision to encourage non-proprietary educa- 
tion by granting tax exemptions. The same encourage- 
ment is not offered to proprietary schools such as Webster. 


4. It was recognized many years ago that the public wel- 
fare demanded that governments make earnest attempts to 
provide free or low-cost education to all citizens so that 
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those without sufficient funds to finance their own educa- 
tion would not be excluded from job opportunities demand- 
ing intellectual training. The strength of this country is 
in part based upon the extensive education and research 
that public and private non-profit institutions provide. It 
is hardly necessary to argue that the welfare of public and 
private non-profit higher education is a matter of great 
public interest. Yet the District Court never considered 
the impact of its ruling upon non-proprietary educational 
institutions. Its attention was directed only at the detri- 
mental effect of Middle States’ policy on Webster, not the 
detrimental etfect of admission of proprietary schools on 
Middle States and its public and private member-institu- 
tions. The District Court did not consider whether public 
policy is furthered by allowing entrepreneurs to trade for 
profit on their relationship with the public and private 
non-profit schools that have spent years building reputa- 
tion for contributing to the public welfare of this nation. 


5. Membership in Middle States does not guarantee that 


students can transfer from member-institution to member- 
institution without losing credits. To the contrary, many 
member-institutions refuse to accept students from other 
member-institutions and will continue to accept students 
on an individual basis. Some Webster students have been 
accepted at member-institutions and allowed to transfer 
with full credit. Different schools have different stand- 
ards. For example, the United States Military Academies 
usually require a congressional appointment for entrance. 
Private non-proprietary schools such as Harvard Univer- 
sity and Princeton University do not automatically accept 
every transfer from a member-institution and do not reject 
every transfer from a non-member school. There is no 
finding by the District Court that if Webster becomes a 
member of Middle States its students will be admitted to 
other member-institutions in greater numbers than they 
are now admitted. Thus it is questionable whether the 
relief granted by the lower court will have any bearing 
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on the alleged complaint of Webster. However, Webster 
can advertise its accreditation and thereby attract students 
who believe from advertisements that a Webster education 
will unlock the doors to Radcliffe, Wellesley, Sarah Law- 
rence, Vassar and other member-institutions. This enables 
Webster to increase revenues and concurrently share- 
holder profits, which it complains have been injured be- 
cause of its inability to attract more students. 


6. No finding was made as to whether Webster and other 
proprietary schools have anything to contribute to the 
Association’s purposes. Middle States and other regional 
associations pool their experience and knowledge of the 
field of non-proprietary education. The Associations are 
not formed to inhibit competition, but to benefit one an- 
other in improving the overall system of public and private 
non-proprietary education. Member-institutions must and 
do contribute funds and, more importantly, experience, to 
other schools confronting similar problems. But the Dis- 
trict Court never considered whether Webster can con- 


tribute anything of value to institutions that have prob- 
lems distinct from those of Webster. Webster’s primary 
complaint is its inability to attract students who can con- 
tribute profitable tuition to the institution. This is obvi- 
ously not a problem in common with the members of 
Middle States. 


7. The District Court also failed to consider the admin- 
istrative and financial burden on Middle States, and conse- 
quently its member-institutions, that will result from hav- 
ing to review for membership the many proprietary schools 
that it can be foreseen will apply for membership to the 
Regional Associations. Because most non-profit institu- 
tions are not profit-motivated, they have no direct interest 
in making unwarranted cuts in cost to the detriment of 
educational quality. But when profit-motivated imstitu- 
tions obtain membership, incentives to cut overhead to in- 
crease profit margins to the detriment of educational quali- 
ty will be great. therefore necessitating costlier and more 
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intensive continual surveillance by the Association. But 
the District Court failed to consider these ramifications of 
its helding. Its concern was solely with the welfare of 
proprietary institutional profits, in a manner unwarranted 
by the Silver and Noerr cases, which require an inquiry 
into the resultant effect of enforcement of antitrust policy 
upon other areas of public policy. 


IL The District Court erred in deciding that the restraint 
found was a restraint of activities constituting “trade 
or commerce.” 


The Sherman Act is applicable only if there is a re- 
straint of “‘trade or commerce.”’ Some activities do not 
constitute ‘‘trade or commerce.’’ Federal Baseball Club 
v. National League, 259 U.S. 200 (1922) (baseball not 
‘trade or commerce’’) reaffirmed, Toolson v. New York 
Yankees, Inc., 346 U.S. 356 (1953). The District Court 
relied upon American Medical Association v. United 
States, 317 U.S. 519 (1943), in holding that the activities 
engaged in by Webster constituted ‘‘trade or commerce.”’ 
However, the AMA case on its facts is clearly inapplicable 
and it was error to apply AMA in a fact situation so for- 
eign to the facts shown in AMA. Furthermore, the Dis- 
trict Court failed to properly define the activity engaged in 
by including such activities as the unionization of faculty 
members and competition for research grants as activities 
called into question by Webster even though these activities 
were never brought into the issue by the parties. The only 
activity that Webster complained of was the restraint on 
the transferability of its students to other institutions and 
the transfer of students is not ‘‘trade or commerce.”’ 
Marston v. Ann Arbor Property Managers Ass’n, F. 
Supp. , 1969 Terape Cases { 72,862 (E.D. Mich. 1969). 
Finally the District Court violated the principle of the 
very case it was purportedly following (AM A) by attribut- 
ing all the activities of non-proprietary institutions to a 
proprietary school to determine whether the latter was 
engaged in ‘trade or commerce.” 
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The lower court stated that ‘‘[t]he Supreme Court held 
in the third AMA case that when the organization at which 
the restraint is directed is in trade, it is immaterial whether 
the offending association is so engaged. American Medical 
Association v. United States, 317 US. 519, 528, 529 (1943).”’ 
However, the AJA case referred to and strongly relied 
upon by the lower court involved an organization of doctors 
who stood to lose substantial fees from patients if Group 
Health Association, Inc., continued to operate. 


Thus, self-preservation, self-interest and profit-motiva- 
tion were the forces behind the defendant’s conduct in the 
AMA case. Since the AMA case, the Supreme Court has 
stated that the ‘‘proscriptions of the [Sherman] ct, 
tailored as they are for the business world. are not at all 
appropriate for application in [other contexts].”” Eastern 
Railroad Presidents Conference V. Noerr Motor Freight, 
Inc.. 363 U.S. 127, 141 (1961) (political activity) (em- 
phasis added). 


In Noerr the Court determined that it was not the pur- 
pose of the antitrust laws to regulate political activity ; 
despite even the existence of an anticompetitive purpose 
in that activity, ‘“‘legality [of that activity] was not at all 
affected by any anticompetitive purpose it may have had.”’ 
Id. at 140. See also United Mine Workers v. Pennington, 
381 U.S. 657 (1965) (‘‘The Sherman Act... was not in- 
tended to bar concerted action of this kind even though the 
resulting official action damaged other competitors at whom 
the campaign is aimed.”’) Commissioner Elman, dissent- 
ing in Community Blood Bank of the Kansas City Area, 
Inc., CCH Trave Rec. Rer. { 17,728, (FTC Dkt. $519, 1966). 
expressed a related view when he said that ““(m]uch can 
be said for confining the reach of the antitrust laws to boy- 
cotts that are economic in origin, as in the group health 
case.’? Td. at 23,041. 


The AMA case is clearly distinguishable from the facts 
presented to the District Court in Webster. The Govern- 


1 


ment’s contention in AMA was that the 4M4A opposed 
Group Health because 


“they feared competition between the plan and the 
organized physicians and that, to obstruct and destroy 
such competition, the petitioners conspired with cer- 
tain officers and members and hospitals to prevent 
successful operation of Group Health’s plan by im- 

sing restraints upon physicians affiliated with Group 
Health. by denying such physicians professional con- 

act and consultation with other physicians and by co- 
ercing the hospitals to deny facilities for the treat- 
ment of their patients.”’ 


american Medical Ass’n v. United States, 317 US. 519, 
532-33 (1943). The Supreme Court sustained the sufhi- 
ciency of this indictment. It is difficult to imagine how the 
AMA case, which involved predatory and intentional acts 
to restrain trade so as to directly benefit the economically- 
motivated defendants, can be used as precedent for the 
activities of Middle States, whose member-institutions are 
not profit-motivated, and either cannot make a profit with- 
out risking the loss of their tax-exempt status, or were di- 
rectly created and are supervised by the United States 
Congress and the legislatures of the respective states. 
There was no evidence that Middle States’ members prac- 
ticed any predatory acts or had any feeling towards Appel- 
lee that was stronger than complete disinterest. As the 
District Court found: 


‘‘Plaintiff does not contend that the members of 
Middle States conspired specifically to restrain its 
trade nor that the six regional associations formed 
the federation for that purpose. The evidence negates 
the existence of any evil, purposeful plotting by the 
defendant and Webster concedes that the reason for 
combining was honorable and laudable.’’ (Opinion, 
Paragraph 24) 


The District Court’s own findings are diametrically op- 
posed to the allegations and findings in AMA, where an 
intentional, evil and self-interested course of conduct was 
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alleged. Therefore, the analysis and holding of the AMA 
case should not be applied in a factual context that is for- 
eign to the practices and self-interested nature of the de- 
fendant that existed in AMA. 


The inapplicability of the AMA case rests not only on 
its factual distinctiveness but also on the more recent pro- 
nouncements of the Supreme Court in Noerr and Silver 
that antitrust laws should not be applied in areas where a 
traditional form of anticompetitive activity is not involved 
or where strong publie policy considerations may override 
the policy of enforcement of antitrust laws. The heart of 
the doctrines found in Silver and Noerr is that Congress 
intended to control only traditional forms of anticompeti- 
tive conduct in enacting the Sherman Act and did not in- 
tend to outlaw activity which public policy should en- 
courage or antitrust law should view with neutrality. 


If the lower court decision is affirmed on the basis that 
higher education is “trade or commerce”’ and it is not en- 
titled to special consideration in light of the public poliey 
involved and the non-commercial and non-competitive 
nature of defendant, the ramifications of such a holding 
expose the unsoundness of it. For example. a profitable 
religious organization would have a cause of action for in- 
junctive relief and treble damages against an ecumenical 
or denominational organization of non-profit churches 
which refused it admittance on grounds that it was pro- 
prictary. Unreasonable boycotts by minority groups of 
products or merchants would clearly be a prohibited re- 
straint of ‘‘trade or commerce’’. The participants in a 
simple consumer boycott of the kind now being used in 
many communities would be just as susceptible to an in- 
junction and treble damages as state, chureh and private 
nonproprietary schools will be susceptible to injunction 
and treble damages for boycotting proprietary schools if 
this case is affirmed. No regulatory, constitutional or other 
immunization would exist for the consumer if none exists 
for Middle States. 
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Commissioner Elman raised these serious questions in 
Community Blood Bank, supra: 


**Suppose that a group of Negroes, in protest against 
segregated busses, boycotted the bus system... . Or 
suppose that the doctors in a medical society agreed 
among themselves not to prescribe thalidomide to preg- 
nant women, or not to use a certain scalpel because it 
was made of inferior steel, or not to send their patients 
to a substandard private hospital or to one which ex- 
eluded Negroes from its professional staff.’’ 


As Commissioner Elman stated earlier in his opinion, 
--[m]uch can be said for confining the reach of the anti- 
trust laws to boycotts that are economic in origin, as in 
the group-health case [AMA ease].’’ CCH TRADE REG. REP. 
§ 17,728 at 23,041-23,042. 


If these and other non-commercial boycotts are subjected 
to the antitrust laws, the judiciary must engage in the 
business of determining whether consumer boycotts, mi- 
nority group boycotts and other forms of concerted action 
by non-profit and non-commercial groups against commer- 
cial enterprises are reasonable so as to immunize the citi- 
zens involved from injunction and treble damages. 


In Part I of this brief we demonstrated that special 
rules not yet clearly formulated must be applied when an 
alleged antitrust violation involves a defendant whose 
activities are not economically motivated, or are outside of 
traditional antitrust activities, or whose activities concern 
an area of public policy or statutory law which may offset 
the policy of enforcement of antitrust law. [ven if the 
lower court properly construed the AMA decision, and con- 
ceding for the sake of argument that proprietary educa- 
tional institutions are involved in trade or commerce, we be- 
lieve that it is proper to limit the rule of AMA to cases 
where the defendant’s activities are economically-motivated 
and financially self-interested. We believe that policy dic- 
tates that a rule be followed that where the defendant is not 
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a commercial or business entity and is not attempting by its 
activity to protect itself by destroying competition or is 
not intentionally stiffing competition, its activities should 
not constitute “trade or commerce’? that is cognizable 
under the Sherman Act. Such a rule would be in 
accord with congressional intent and, we believe, is 
dictated by both public policy and the Supreme Court de- 
cisions in Noerr and Silver. 


Appellant Middle States in its Brief submitted to this 
Court has amply demonstrated that traditionally ‘‘higher 
education’? has not been considered as “trade or com- 
merce’? under the antitrust laws and common law. See 
Brief of Appellant Middle States Association of Colleges 
and Secondary Schools, Inc. pp. 3444. 


III. The lower court in determining whether “trade or com- 
merce” was involved improperly defined the activity that 
was complained of by plaintiff. 


The District Court failed to properly define the activity 


that was complained of and as a result found that irrelevant 
activities that were not complained of or questioned con- 
stituted ‘‘trade or commerce.”* 


The heart of Webster’s complaint was that due to lack 
of accreditation its students were frequently denied the 
opportunity to transfer to non-proprietary institutions and 
consequently Webster was restrained in attracting students 
to its institution. The lower court confronted this narrow 
complaint with a bludgeon rather than a rapier by finding 
that ‘‘trade or commerce”’ was involved for the following 


reasons: 


“The myriad financing considerations involved in 
building programs, teacher's salaries, tuitions and 
miscellaneous operating expenses attest to the commer- 
cialization which necessarily exists in the field of higher 
education. Despite the opposition of many educators, 
there has been a recent trend toward the organization 
of faculty members to bargain collectively for better 
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salaries and other benefits. Many institutions rent 
dormitory rooms and operate dining halls, book stores 
and other service facilities. Also there is a commercial 
aspect to the sharp competition for government and 
private contracts and the quest for research grants. 
In 1967-68 institutions of higher education expended 
more than 17 billion dollars. The projection for the 
year 1976-77 is 41 billion. Higher education in America 
today presses many of the attributes of business. To 
hold otherwise would ignore the obvious and challenge 
reality.” (Opin.. Paragraph 25). 


The “‘trade’’ involved was thus broadly defined by the 
District Court despite the fact that Webster’s complaint 
was rather limited: 


‘Plaintiff claims that many accredited senior colleges 
and universities have rejected and will continue to 
reject transfer applications and credits from Web- 
ster graduates and that it is handicapped in its re- 
cruitment of high school graduates because of its 
lack of Middle States accreditation.’’ (Opin., Para- 
graph 8). 


us the essence of Webster’s complaint is that it is unable 
to attract students as a result of its lack of accreditation. 
There is no finding that a proprietary school could bene- 
&t from accreditation except in the narrow sense that it 
would be able to attract students whose tuition provides 
the necessary profits for Webster to continue in business. 
Despite this limited complaint, the lower court considered 
a ‘myriad’? of irrelevant facts such as collective bar- 
gaining by faculty members, research grants, building 
programs, faculty salaries, and the operation of book 
stores. While it is conceivable that a complaint that stu- 
dents are unable to freely transfer to other institutions 
brings into focus the restraint imposed upon collective 
bargaining by faculty members, we do not believe this is 
the case. The broad and amorphous field of higher edn- 
cation is not called into question by the facts demonstrated 
in the lower court. No evidence was introduced that would 
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compel a finding that Webster was unable to attract faculty 
members, or obtain funds for a building program, or prop- 
erly operate dining facilities and book stores, or obtain 
research grants as a result of its lack of accreditation by 
Middle States. There was evidence which might justify a 
conclusion that Webster students cannot transfer to other 
institutions freely, although there was no finding that ac- 
creditation will unlock any doors that are not already 
open. Thus the justifiable findings are limited to the ques- 
tion of whether Middle States is unreasonably restraining 
the transferability of students from Webster, not whether 
the ‘‘myriad’’ of operations involved in higher educa- 
tion is restrained. Properly delineated, this restraint is 
not a restraint of ‘‘trade or commerce.”” 


In the very recent case of Marston v. Ann Arbor Prop- 
erty Managers Assn., — F. Supp. —, 1969 Trape Cases 
9 72,862 (5. D. Mich. 1969), the plaintiffs, students at the 
University of Michigan, filed an antitrust action against the 
Ann Arbor Property Managers Association for allegedly 
agreeing to fix prices on apartments provided to students. 
The court properly recognized that a “‘myriad’’ of ‘‘trade”’ 
or “‘commerce”’ was not involved. Just as in the Webster 
case, faculty salaries, dining facilities, book store, and the 
organization of faculty members were irrelevant to the nar- 
row question of whether anticompetitive housing prices that 
excluded students from attending the University of Mich- 
igan involved interstate commerce to an extent that brought 
the antitrust laws into operation. The court held that: 


‘T]he court is unable to classify or look upon plain- 
tiffs as being a part of interstate commerce. The fact 
that an individual attends a University in a state 
other than his own and is regarded as being part of 
interstate commerce is beyond the comprehension of 
this court. It is this court’s view that there is pres- 
ently no way that plaintiffs, as individuals or stu- 
dents, may come within the definition of ‘interstate 
commerce.’ ”’ 


Td. at p. 87,235. 
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Analstically the Marston case is indistinguishable from 
the Webster case. The Marston Court refused to catapult 
from a finding that the movement of students was unrea- 
sonably restrained to a conclusion that the entire inter- 
state trade of higher education was being subjected to 
anticompetitive restraints. By its own conclusion the 
lower court in Webster finds that ‘‘higher education’’ in- 
volves faculty salaries, building programs, dining facilities, 
book stores and research grants. While this may be a 
justifiable conclusion, the lower court never found that 
faculty salaries, building programs, dining facilities, book 
stores, research grants and the organization of faculty 
members was in any way affected by Middle States’ exclu- 
sion of Webster. The only concrete finding is that Webster 
students were restrained from transferring to non-pro- 
prietary institutions as a result of Middle States exclu- 
sionary policy. 


The Supreme Court in 4M4A considered the question of 
‘‘[w]hether the practice of medicine and the rendering of 


medical services as described in the indictment are ‘trade* 
under $3 of the Sherman Act.’’ American Medical Ass’n 
v. United States, 317 U.S. 519, 527 (1943). This was the 
precise question, not whether the ‘‘trade’”’? of ‘‘health 
eare,”’ including government grants to hospitals and med- 
ical schools, the operation of dining facilities for patients, 
health care literature and the sale of it, the organization of 
employees of institutions involved in health care, building 
programs, doctors’ salaries, patients’ fees, competition for 
research grants and the billions of dollars spent in this 
country on health care together constituted ‘‘trade or 
commerce’’, The narrow issue was whether the medical 
practice of fellow doctors that was restrained by the AMA 
constituted ‘trade or commerce,’’ not whether the broad 
field of health care was restrained because the plaintiff 
was involved to some extent in the field of health care. 
Likewise, the lower court should have considered whether 
a restraint upon the transfer of students constituted a re- 
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straint on ‘‘trade or commerce’’ under the Sherman Act. 
With the question properly delineated, the Marston case 
clearly indicates that the flow of university students is not 
a flow of ‘‘trade or commerce.”’ 


The District Court also cited the 4MA case as precedent 
for the principle that a question of ‘‘trade or commerce”’ 
under the Sherman Act must be answered by looking at 
the plaintiff’s trade, not the defendant’s trade. Thus the 
lower court decided that plaintiff Webster was engaged 
in trade and it was irrelevant and unnecessary to decide 
whether Middle States was engaged in trade. In fact, the 
lower court never decided that Middle States or its mem- 
ber-institutions were engaged in trade or commerce. If 
the lower court decided that Webster is engaged in trade 
or commerce, it is irrelevant and clearly erroneous to at- 
tribute the faculty salaries, unionization of faculty mem- 
bers, building programs, dining room operations, book 
store operations and competition for research grants and 
other funds, of public and private non-proprietary educa- 


tion, to Webster for purposes of deciding whether Webster 
is engaged in commerce. The ‘‘17 billion dollars’? cited 
by the lower court as having been spent on higher educa- 
tion in 1967-68 was spent by non-profit institutions, not 
proprietary institutions. Yet immediately after citing 
these figures for non-profit education, the District Court 
states that 


“Websters rightly contends that attention should be 
focused on its activities rather than the defendant’s 
because the question is not whether the defendant 
association is engaged in trade but whether plaintiff’s 
trade has been restrained. The Supreme Court held 
in the third AMA case that when the organization at 
which the restraint is directed is in trade, it is imma- 
terial whether the offending association is so en- 
gaged.’’ (Opin., Paragraph 24.) 


Thus, in a state of confusion, the conclusion was reached 
that Webster, a proprietary institution, was engaged in 
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commerce because Appellant’s members’ building pro- 
grams, faculty salaries, faculty organization, housing, food 
and book sales and the ‘‘sharp competition’? among de- 
fendant’s members for government and private funds were 
substantial. Therefore the lower court violated the car- 
dinal rule of 1MA which it purported to be following, ie., 
that to determine whether ‘‘trade or commerce’’ has been 
affected the Court must look at the activities the plaintiff 
is engaged in, not the activities the defendant is engaged 
in. 


IV. In the context of an accrediting association composed of 
non-profit educational institutions, the exclusionary policy 
dces not constitute an unreasonable restraint of trade un- 
der proper application of the “Rule of Reason”. 


As crystallized in Board of Trade of City of Chicago v. 
United States, 246 U.S. 231 (1918), the so-called ‘‘Rule 
of Reason”’ is an explicit recognition that the effect of a 
particular practice or policy upon competition is an in- 
competent determinant of legality under Section 1 of 
the Sherman Act in all cases. Rather, in situations where 
the character of the restraint is not so inherently anti- 
competitive as to constitute a per se violation of the statute, 
that case and its progeny demand an analysis of the par- 
ticular practice challenged based upon a wide variety of 
factors, including the purpose, rationale, history and effect 
of the acts in addition to the peculiar nature of the context 
in which the restraint operates. See generally, Comment, 
66 Corum L. Rev. 1486 (1966). This approach, applicable 
and invoked by the District Court in this case, properly 
consists of incisive study toward perceptive understanding 
of the circumstances of the restraint and is not amenable 
to arbitrary assumptions. See, e.g. Appalachian Coals v. 
United States, 288 U.S. 344 (1933). 


As generally utilized in cases involving exclusion of the 
complainant from the activities or sanction of an associa- 
tion, application of the Rule of Reason has consisted pri- 
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marily of two fundamental inquiries: (1) whether the ob- 
jective or purpose of the particular rule leading to exclu- 
sion is justified and permissible, and (2) whether the 
particular rule directly serves and is necessary to the at- 
tainment of that purpose or so exceeds in scope the pro- 
motion of that objective that it is unnecessary and there- 
fore unreasonable in light of the competitive effects en- 
gendered by it. £.g., Associated Press v. United States, 
326 U.S. 1 (1945) ; United States v. United States Trotting 
Ass’n, 1960 Trave Cases { 69,761 (S.D. Ohio 1960) ; Roofire 
Alarm Co. v. Royal Indemnity Co., 202 F. Supp. 166 (D. 
Tenn. 1962); United States v. Insurance Board of Cleve- 
land, 188 F. Supp. 949 (D. Ohio 1960) ; Molinas v. National 
Basketball Ass’n, 190 F. Supp. 241 (S.D.N.Y. 1961). 


In applying this generalized format for the Rule of 
Reason to the circumstances present in Webster, the Dis- 
trict Court affirmed the legitimacy of the Association’s ob- 
jectives, the promotion of quality and maximum effective- 
ness of educational institutions, and based its findings of 
unreasonableness squarely upon the conclusion that the 
exclusion of profit, proprietary institutions from accredita- 
tion by the Association was irrelevant to, and did not fur- 
ther the quality objective of the organization. The con- 
clusion rested upon the finding that ‘educational excel- 
lence is determined not by the method of financing but by 
the quality of the program.” (Opin., Paragraph 30.) In 
performing this mechanical analysis, however, the Court 
not only ignored other objectives of the Association to 
which the proprietary rule may be relevant and necessary 
but, more seriously, denied the basic function of the Rule 
of Reason by wholly failing to consider the purported re- 
straint in light of the peculiar and unique characteristics 
of the Association and its role in higher education. 


Thus, for example, the Court paid no attention to the 
Association’s other, ‘‘equally important’? objective of 
stimulating and assisting institutions to reach their maxi- 
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mum effectiveness, as stated by the Court in its quotation 
from Middle States Membership and Initial .Accredita- 
tion. (Opin., Paragraph 29.) In order to accomplish this 
goal, it is essential that member-institutions exchange in- 
formation, participate in the solution of common problems 
and, especially, that they be receptive to suggestion and 
flexible in modification of administration and program. 
Clearly, the different needs and motivations of a profit- 
oriented proprietary school may work to limit such a 
school’s ability and desire both to make available to other 
schools information which it considers a ‘‘competitive’’ 
advantage or to follow suggestions designed to stimulate 
its educational effectiveness which, although effective, may 
be unprofitable. Thus, accreditation of a proprietary 
school by this Association, which represents to the public 
total commitment of the institution to both quality and 
improvement, may well be inconsistent with this legitimate 
objective of the Association and thereby require exclu- 
sion of such institutions in order to achieve the goal. 


Moreover, it is implicit in the nature and composition of 
the Association that the objective of promoting ‘‘quality”’ 
in education as a totality is to be achieved by enhancing 
that characteristic as to a major segment of higher edu- 
cation, non-profit institutions. Since, then, the goal is 
quality in non-profit institutions and thereby greater 
quality in education, the exclusion of proprietary schools 
bears a direct relation to the actual objectives of the 
Association since the organization was not created and is 
not oriented to the development of proprietary institutions. 
The District Court ignored this distinction in its simplistic 
comparison 0! ‘“tobjective’’ and rule. 


Secondly, and relevant to this observation, it is unques- 
tioned that proper application of the Rule of Reason re- 
quires consideration of the particular nature of the as- 
sociation involved and is not achieved by a determination 
of the relation of rule and objective in the abstract. E.9., 
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Apex Hosiery Co. v. Leader, 310 US. 469 (1940); Deesen 
v. Professional Golfers’ Association of America, 358 F. 2d 
165 (9th Cir. 1966) ; Bfolinas v. National Basketball Asso- 
ciation, 190 F. Supp. 241 (S.D.N.Y. 1961). Thus, in Amer- 
ican Medical Association v. United States, 76 App. D.C. 
70, 130 F. 2d 233 (D.C. Cir. 1942), the Court considered at 
length the nature of the defendant and its role in the 
practice of medicine but found the challenged activities 
and rule unlawful on the basis that they had a design and 
effect of imposing economic disadvantages on those affected, 
with consequent direct benefits to members, unrelated to 
the Association’s proper role. The Court stated: 


‘‘[ Appellants were permitted to organize to establish 
standards of professional conduct, to effect agreements 
for self-discipline and control. There is a very real 
difference between the use of such self-discipline and 
an effort on the part of such associations to destroy 
competing professional or business groups or organ- 
izations.’’? Id. at 248. 


It is clear from this statement and the Court’s approach 
to the issue that the ‘‘reasonableness’’ of a particular rule 
or regulation cannot be determined simply by comparing 
that rule to the purpose it is to serve on an ad hoc basis but 
that this determination must reflect the particular com- 
position, character and operation of the offending asso- 
ciation. Thus, while the financial basis of an entity may 
not generally be relevant to the ‘“‘quality’’ of its product, 
it may bear significant relevance and importance to the 
successful achievement of the unquestionably permissible 
goals of an accrediting association composed entirely of 
non-profit institutions the functions and benefits of which 
have been developed for and are directed towards like 
institutions, especially since the immediate objective is the 
quality of non-proprietary schools. 


The pertinence of the nature and needs of the associa- 
tion to a determination of the reasonableness of an exclu- 
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sionary standard in this particular aspect is illustrated by 
Deesen v. Professional Golfers’ Association, supra, in 
which financial responsibility was upheld as a reasonable 
prerequisite to membership. Under a sterile determination 
as performed by the District Court in Webster, financial 


status would have been found irrelevant to golfing ability 
since the internal needs of the associative entity would 
have been ignored. Thus, the District Court improperly 
failed to view the exclusion of proprietary schools in light 
of the particular characteristics and exigencies of the av- 
crediting association and thereby acted in a manner in- 
consistent with the basic premises of the Rule of Reason. 
See. 2.g.. United States v. Oregon Medical Society, 343 U.S. 
326, 336 (1952): United States v. United States Trotting 
issn.. 1960 Trapt Cases { 69,761 (S.D. Ohio 1960); cf. 
Structural Laminates, Inc. v. Douglas Fir Plywood Ass’n, 
1966 Traps Cases 171,890 (D. Or. 1966); Kolb v. Pacific 
Maritime Ass’n. 141 F. Supp. 264 (D. Cal. 1956). 


It is unquestionably apparent that the issues raised 
and the factual context set forth in this proceeding are 
anlike those found in the vast majority of cases involving 
exclusion from associative activities. Here, the offend- 
ing organization is composed of members which have never 
considered themselves competitors, are not profit-making 
or profit-oriented businesses with a consequent absence of 
economic motivation, and concerning which there is not one 
scintilla of evidence of purpose or intent to adversely 
affect the competitive efficiency of, or even of interest in, 
the complaining excluded organization. Thus, the situa- 
tion is virtually unique since there is not only a lack of 
economic motivation in the exclusion (a statement not in- 
consistent with the opinion of the District Court), com- 
pare American Medical Association v. United States, supra, 
but also an absence of any purpose or intent to restrain 
the plaintiff, compare, Council of Defense of State of New 
Mezico v. International Magazine Co., 267 F. 390 (8th Cir. 
1920) (also involving a lack of economic benefit to the as- 
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sociation). Clearly, then, the case does not lend itself to 
mechanical application of general principles developed in 
situations with wholly different factual aspects. 


Thus, while purpose is generally of only collateral sig- 
nificance, it has been recognized in cases involving pro- 
fessional associations and other organizations, the primary 
role and function of which is not participation in the com- 
petitive or economic operations of an industry or busi- 
ness, that the intent and purpose of such an organization in 
utilizing the challenged practice is highly pertinent to the 
reasonableness of its competitive effect. See, American 
Medical Association v. United States, 317 U.S. 519 (1943): 
United States v. United States Trotting Association, supra; 
cf. Community Blood Bank of Kansas City Area, Inc., 1967 
Trave Rec. Rep. § 17,728 (FTC Dkt. 8519). In American 
Medical Association, the Supreme Court observed: 


‘(T]he . . . occupation of the individual physicians 
charged as defendants is immaterial if the purpose 
and effect of their conspiracy was ... obstruction and 
restraint....’? 317 U.S. at 528. (emphasis added) 


and later quoted favorably from the charge of the District 
Court in that case as follows: 


“Tf it be true... that the District Society, acting 
only to protect its organization, regulate fair dealing 
among its members, and maintain and advance the 
standards of medical practice, adopted reasonable 
rules and measures to those ends, not calculated to 
restrain Group Health, there would be no guilt, though 
the indirect effect may have been to cause some re- 
straint against Group Health.”? 317 U.S. at 533. (em- 
phasis added). 


The direct implication of these statements is that a pur- 
ported restraint engendered by one of these special types 
of associations is affected, in determining ‘‘reasonable- 
ness,’’ by the presence or absence of intent or purpose to 
restrain. Of course, purity of purpose cannot alone pro- 
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vide antitrust immunity, but the failure of the District 
Court to consider absence of improper intent as bearing 
upon ‘‘reasonableness’’, coupled with the failure to con- 
sider the exclusionary rule in the particular context of 
the defendant Association, further indicates the Court’s 
cavalier application of the Rule of Reason. 


Moreover, the District Court did not give proper con- 
sideration and weight to the character of the challenged 
restraint or its effect upon Marjorie Webster Junior 
College. The challenged regulation of the Middle States 
Association is that providing for non-inelusion of proprie- 
tary institutions but, the restraint relied upon by Plaintiff 
and the District Court consists primarily of the conten- 
tion that non-accreditation by the Association adversely 
affects Webster by limiting the ability of its students to 
transfer credits. Thus, it may be initially noted that the 
restraint is, at best, an indirect result of the rule. This 
is especially so as there is no finding by the Court that the 
members of the Association agreed to refuse transfer of 
credits on the basis on non-accreditation, that there was 
any concerted activity whatsoever in refusing transfer, 
or that the exclusionary rule was ever related to the refusal 
of credit transfer on the part of any member institution. 
Consequently, this case is wholly unlike the direct re- 
straints operative in the AMA proceedings or the one 
similar case previously before this Court, Levin v. Joint 
Commission on Accreditation of Hospitals, 122 App. D.C. 
383, 354 F. 2d 515 (D.C. Cir. 1965). 


Thus, in American M edical Association v. United States, 
76 App. D.C. 70, 130 F. 24 233 (D.C. Cir. 1942), aff’d., 317 
U.S. 519 (1943), the restraint activated by the defendant 
constituted, and was intended to constitute, a direct and 
effective limitation on the ability of doctors participating 
in Group Health to practice medicine. There, as in other 
pertinent decisions, see, ¢.9. Associated Press v. United 
States, 326 U.S. 1 (1945); Union Circulation Co. v. FTC, 
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241 F. 2d 652 (2d Cir. 1957); United States v. Insurance 
Board of Cleveland, 188 F. Supp. 949 (N.D. Ohio 1960), 
the nature and effect was to deny or significantly limit the 
ability of the excluded entity or group to actually partici- 
pate in some substantial aspect of the competitive market. 
In Webster, conversely, the alleged effect of the exclu- 
sionary rule upon student transfer (the primary basis for 
the District Court’s decision) is not only unproven but 
bears no discernible relation to myriad other aspects of 
the ‘‘business’’ of higher education. It is a perversion of 
the Rule of Reason, as developed through extensive and 
varied litigation, to conclude, as did the District Court, 
that Webster’s ‘‘trade’’ in higher education was restrained 
without any finding whatsoever that the school’s freedom 
of operation within the ‘‘marketplace”’ was affected and 
with emphasis solely upon a minor and tangential incident 
of education in which no actual restraint was proven. 


This tenuous relation between the exclusionary rule and 
its purported restraining effect becomes of even greater 
importance in light of the fact that the adverse effects 
claimed to result are illusory. Thus, the Court ignores 
the fact that all other womens’ colleges in the District of 
Columbia have also experienced decreases in applications 
since 1966 for a number of cogent and logical reasons, that 
Webster has had exceptional business success and has in- 
creased profitably consistently over the period of the chal- 
lenged restraint, and other facts indicating the operation 
of other causes resulting in the events which Webster 
secks to blame upon the Association or demonstrating the 
irrelevance of the rule to Webster’s success and profit. 
(As more fully set forth in Appellant’s Brief, pp. 18-23.) 
Clearly, by failing to analyze completely and substantively 
the actuality of the alleged restraints caused by the Associ- 
ation rule, the District Court failed to observe both the 
spirit and letter of the Rule of Reason. Compare, Board 
of Trade of City of Chicago v. United States, 246 U.S. 231 
(1918); Appalachian Coals, Inc. v. United States, 288 U.S. 
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344 (1933). The District Court wrongly failed to answer 
the essential question implicit in the following conclusion 
in Hughes Tool Co. v. Motion Picture Association, 66 F. 
Supp. 1006 (S.D. N.Y. 19-46) : 


“The violation of the Sherman Act, if any, in other 
words. is not the cause or the means by which this case 
has been brought about. The violation has not oc- 
curred, nor damaged plaintiff in any respect, which 
would seem to be a pre-requisite to enable plaintiff to 
recover under the provisions of that law.’’ Id. at 1013. 


In summary, the District Court improperly ignored its 
duty to consider the propriety of the exclusionary rule 
within the particular facts of the Association context, to 
consider the absence of improper purpose or intent in this 
unique factual situation and, especially, to accurately an- 
alyze the character and extent of the alleged restraint. As 
a proper application of the Rule of Reason could not result 
in determining Appellant’s exclusionary rule to be ‘‘un- 
reasonable”, the decision of the District Court is incorrect 
and should be reversed. 


CONCLUSION 


For the foregoing reasons, we submit that the decision 
of the District Court is incorrect and that this Court should 
overrule and reverse that judgment. 
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THE REASON FOR NORTH CENTRAL'S INTERVENING 


NORTH CENTRAL ASSOCIATION OF COLLEGES AND SECONDARY 
SCHOOLS, which is filing this BRIEF AS AMICUS CURIAE, is a 
corporation not for profit, organized under the laws of the 
State of Illinois and is engaged within the nineteen states 
of the United’ States in its area of operation in the develop- 


ment and maintenance of high standards of excellence for 
universities, colleges and secondary schools, the continued 
improvement of the educational program and the effectiveness 

of instruction on secondary and college levels through a 
scientific and professional approach to the solution of 
educational problems, the establishment of cooperative rela- 
tionships between the secondary schools and colleges and 
universities within the territory of the Association, and the 
maintenance of effective working relationships with other 
educational organizations and accrediting agencies. Its organi- 
zation and method of operation are similar in most respects to 
those of Appellant. Its only source of revenue to carry on 

its operation is the membership fees paid by its members pursuant 
to its by-laws. It has 554 members which are non-profit or 
public institutions of higher education and also 3,763 senior 
high schools which are members in the states of Arizona, Arkansas, 
Colorado, Illinois, Indiana, Iowa, Kansas, Michigan, Minnesota, 
Missouri, Nebraska, New Mexico, North Dakota, Ohio, Oklahoma, 
South Dakota, West Virginia, Wisconsin and Wyoming. 

This Association (North Central) has been in operation 
carrying on its activities since about 1900, first as an 
unincorporated association, and since 1963 as a corporation 
not for profit. Until the decision in this case now being 
appealed, it has always been the opinion of North Central that 


its activities and those of the Middle States and other 


comparable accrediting associations as well as the activities 
of all the colleges, universities and secondary schools in the 
United States'were exclusively activities in secondary and 
higher education, were not in any respect business or trade, 


and were not within the scope of the Sherman Antitrust Act. 


THE PRIOR LAW APPLICABLE TO 
SECONDARY AND HIGHER EDUCATION 


Insofar as North Central can ascertain, there has been 
no decision of any court heretofore either in the United States 
or in England deciding and holding that the field of education, 
both secondary and higher education and of the colleges and 
universities engaged therein, were and are business or trade 
or commerce within the meaning or scope of the Sherman 
Antitrust Act, or of any similar act. 

Indeed, the Courts in the past have excluded learned 
professions and higher education from the scope of Sections 1 
and 3 of the Sherman Act. This is clearly stated in the 
opinion of United States vs. Real Estate Boards, 339 U.S. 495 
at 490-491 where the Court in its opinion said, in referring 
to the scope of Section 3 of the Sherman Act, that the Act was 
aimed at combinations organized and directed to control of the 
market by suppression of competition in the marketing of = 
goods and services. 


"Justice Story in The Nymph, 18 Fed.Cas. 506, 
while construing the word ‘trade’ in the Coasting 


-3- 


and Fishery Act of 1793, 1 Stat. 305, said, 


'The argument for the claimant insists, 
that ‘trade! is here used in its most 
restrictive sense, and as equivalent 
to traffic in goods, or buying and | 
selling in commerce or exchange. But 
I am clearly of opinion, that such is 
not the true sense of the word, as 
used in the 32nd section. In the first 
place, the word “trade” is often, and 
indeed generally, used in a broader | 
sense, as equivalent to occupation, . 
employment, or business, whether manual 
or mercantile. Wherever any occupation, 
employment, or business is carried on 
for the purpose of profit, or gain, or 
a livelihood, not in the liberal arts 
or in the learned professions, it is 
g nstantly called a trade. ** * '" 
Emphasis ours 


In the opinion of North Central, if the decision now being 
appealed in this matter were upheld, it would be extremely 
detrimental to the cause of higher education and would give an 
unlimited scope to Sections 1 and 3 of the Sherman Antitrust Act 
contrary to the intent of the Sections and the prior decisions 
construing them. Higher educational institutions would be 
irreparably damaged by this Court-made legislation which clearly 
departs from the legislative history of the Sherman Act. That 
damage would adversely affect the public interest in higher 


education. 


Although there are no direct decisions we ean find on 


this particular point, we believe it is well to point out certain 
distinctions in some of the authorities relied upon by the 
lower court and also to mention certain other decisions which 


are directly contrary to the view taken by the lower court. 


The lower court placed considerable reliance upon the 


American Medical Association cases cited in its opinion. The 


facts in those cases are strikingly different from the facts 
brought out in the trial of this case. Those cases involved 
a concerted plan by the American Medical Association and its 
local association which effectively interfered with and 
prevented members of the medical profession from carrying on 
their practice to such an extent that the court concluded there 
was in effect a monopoly and restraint which justified the 
action which the court and jury took. In the opinion of the 
American Medical Association v. United States, 317 U.S. 519 at 
533, the Supreme Court referred with approval to the lower court's 
charge to the jury which was as follows: 

“Was there a conspiracy to restrain trade in one or 

more of the ways alleged ? * * * If it be true: 

that the District Society acted only to protect 

its organization, regulate fair dealings among its 

members, and maintain and advance the standards of 


medical practice, adopted reasonable rules and 
measures to those ends, not calculated to restrain 


Group Health, there would be no guilt though the _ 
indirect effect may have been to cause some 


restraint against Group Health.” (Emphasis ours) 


The facts in the case below do not show any such action 
on the part of Middle States. On the contrary, they show simply 
that Middle States, a voluntary association having numerous 
colleges and universities and secondary schools as its members, 
and following the provisions of its by-laws and regulations, 
refused to accept an application for membership from Marjorie 


Webster Junior College. There are no facts whatever in the 
record of restraint against Webster in the carrying on of its 
enterprise; on the contrary, the facts show that during the 
period in question, particularly the last few years, Webster 
has had a more profitable operation of its school, increased 
4ts enrollment of students, and had a higher net return than 
at any time in its history. The record also shows that during 
the last year or two, Webster has declined the applications of 
more students who wished to enroli than it had previously. 
Tt would seem clear that these facts refute any claim of 
restraint or interference by Middle States of Webster's oper=- 
ations. (Middle States' brief contains ample references to 
the Record on these points, hence we shall not repeat then. ) 
Two cases decided by the United States court of Appeals 
for the 8th Circuit and in which certiorari was denied by the 


Supreme Court are, in our opinion, directly contrary to the 


opinion and decision of the lower court in the instant case 
insofar as it applies to the Sherman Antitrust Act. One of 
those cases is Riggall, Appellant v. Washington County Medical 
Society, et al, 249 F.2d 266, cert. den., 355 U.S. 954. j%In 
that case the court denied relief to a duly licensed physician 
and surgeon who sought relief under the Sherman Antitrust Act 
on the ground that the defendant Medical Society had refused 
to admit the plaintiff to membership in the Society. In its 


opinion on p. 268 the Court of Appeals ruled that the practice 


of his profession was neither trade nor commerce under the 
Sherman Antitrust Act and that the actions of the defendants 
aid not result in a monopoly under the Act. In part the 
Court said: 


"Plaintiff has not been prevented from 
practicing his profession, but in the final analysis 
his complaint is that he could practice it more 
profitably but for the acts of the defendants. The 
Sherman Antitrust Act was not primarily to protect 
the individual but to protect the general public 
economically, and a private party may not recover 
under the Act unless there has been an injury to 
the general public economically." 


Although Webster and the lower court in the instant case 
relied upon Section 3 of the Sherman Act, the findings in the 
opinion indicate quite clearly that the court found no acts 
of conspiracy on the part of Middle States. It would seem 
entirely unreasonable to hold that the mere failure of Middle 
States to accept Webster's application constituted a conspiracy 
under Section 3 of the Sherman Act. 

The other case from the Court of Appeals for the 8th 
Circuit 1s that of Elizabeth Hospital, Inc. v. Richardson, et al, 


267 F.2d 167, cert. den., 361 U.S. 884. The decision in this 


case was by the same court as the decision in the Riggall case 
cited, and was to the same general effect. 


The opinion of the trial court in the instant case seemed 
to put considerable emphasis on what it assumed to be the fact, 
namely that Middle States occupied such a strong position in 
the area in which it operated that that fact alone constituted 
a monopoly against which Webster was entitled to relief, 
Although the issues involved are entirely different from the 


issues in the instant case, 2 statement by the trial court in 
the case of Bailey's Bakery, Ltd. Ve Continental Baking Company, 
235 F.Supp. 705 (1964) decided by the District Court for the 
District of Hawaii seems applicable in refutation of the trial 
court's view just mentioned. On PD. 718 of that decision the 
court said: 
"the Sherman Act does not make mere size nor 

continued exercise of its lawful power an! offense 

when that size and power have been obtained by 

lawful means and developed by natural growth -- 

absent the manifest purpose or intent to exclude 


competition. affirmed 401 F.2d 182; Cert. 
Denied 89 S.Ct. 874) 


The facts in the instant case show there was no competition 
between Middle States and Webster and also that there was no 
attempt by Middle States to interfere with Webster's carrying 


on of its operation as 2 school. 


——— 


We respectfully submit that the judgment of the trial court 


should be reversed and that the Appellee's complaint should be 


dismissed in its entirety. 


Respectfully submitted, 


L, Dow Nichol, Jr. 
Tenney, Bentley, Howell, Askow & Lewis 
69 West Washington Street 
Chicago, Illinois 60603 
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SUMMARY OF ARGUMENT 
ves of the utmost importance to American 
ake here is not merely the judgment of the 
Middle States Association concerning its own membership policies, 
westion surely is. Equally implicated are 
judgments about stendards and performance in higher education made 
by the five other regional accrediting associations and nearly thirty 
professional accrediting groups. 

The significance of this case also goes far beyond the parti- 
cular standard of nenbership challenged here. If, as the District 
Court has held, judicial judgments about the propriety of accrediting 
standards may supplant the expert judgments of professional educators 
and others qualified by experience in accreditation in their fields, 
then the door has been opened for review of countless decisions hereto— 
fore reserved to the specialists, most of them from the academic commu~ 
nity. Higher education deserves no unique immunity from judicial review. 
Nor has it sought such an immuaity in those contexts in which review 
serves vital public interests and invokes settled judicial standards. 
But the circumstances of the present case militate strongly against 
judicial intervention. 

Accreditation of colleges and universities is an important acti- 


vity with far-reaching consequences both for {individual institutions 


and for those who deal with them. The entire process of accreditation - 


including the probing internal self-evaluation every applicant must con- 
duct — represents a unique and vital exercise of self-government within 
the American academic community. The fact that accreditation is carried 


out by government agencies in Europe and elsewhere underscores the special 
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character of these non-governmental associations in the United! States. 

| 
Legislatures have consistently respected this process of seit governments 
government agencies on occasion rely on the judgments of accrediting 


agencies, and they have been scrupulously careful not to interfere in 


the processes by which those judgments are reached. 


Both precedent and the circumstances of this case counsel a very 


i 
narrow, restricted scope of review of decisions of an accrediting asso- 


ciation to exclude applicants. For several reasons, which we /shall de- 


velop, courts have traditionally been reluctant to probe the internal 
affairs of a true voluntary association in the absence of clear evidence 


of abuse of the association's power over members and others. while special 


circumstances might warrant judicial inquiry, such circumstances are not 
present in this case. There have, for example, been no claims that the 


particular standard in question was applied in an uneven or discriminatory 


fashion, or that it was invoked unfairly or without notice to the plain- 
tiff. Thus there is simply no occasion for a court to reach the issue 


whether the exclusion of proprietary institutions is a reasonable or un- 
| 
reasonable policy - a matter on which amici deems it unnecessary to take 


any position. 


The District Court has applied an improper test for review 


of accreditation standards. 
On two interrelated grounds - the relevant general principles 


of law and the particular circumstances of this case - we contend that 


the inquiry of the District Court was improperly broad. 
A. The scope of review of policies of accrediting associations 
should be extremely limited. The scope of review in such a case should 


be very narrow indeed, whether the defendant be regarded as| ia private 
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voluntary association or as 2 quasi public body subject in some instances 
to constitutional commandments. We shall develop both branches of the 
argument on the basis of general law before exploring the particular 
circumstances of this case which reinforce that contention. 

The standard of review governing a2 challenged exclusion from 
a private association seems well settled. Courts have paid a special 
deference to the adoption and application of standards by experienced 
and respected professional asseciations. Such deference is reflected 
in the prior proceedings concerning college accreditation. In the 
Parsons College litigation the court concluded, after finding no basis 
to overturn the judgment of the North Central Association: 

In this field, the courts are traditionally ...- 

hesitant to intervene. The public benefits of 

accreditation, dispensing information and exposing 

misrepresentation, would not be enhanced by judicial 

intrusion. Evaluation by the peers of the college, 

enabled by experience to make comparative judgments, 

will best serve the paramount interest in the highest 

practicable standards in higher education. Parsons 


College v. North Central Association of Colleges and 


Secondary Schools, 271 F- Supp. 65, 74 (N-D. Ill. 1967). 


—_——" 


The reluctance of courts to upset standards adopted by such 


associations rests upon two complementary premises - the one, that 


standards adopted by experienced professionals for the governance of 
their om field of activity are entitled to a special deference; and 


the other, that courts risk making unsound or unwarranted judgments 
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about regulatory areas with which they are unfamiliar. The eae for 
deference based upon professional expertise has been well mio 
recently: | 

Accrediting agencies . . . set general standards and 

require that schools meet those standards to be eligible 

for accreditation. This standard-setting role necessi- 

tates expertise. The educators and members of the pro- 

fession set the standards and formulate the policies — 
for enforcing them, and courts, lacking such expertise, 


should be reluctant to interfere. If the agency is 


functioning for the benefit of the public and, to that | 


end, its standards are cast in the public interest, 
judicial scrutiny should yield to the competence of the 


accrediting specialists. Comment, The Legal Status of 


the Educational Accrediting Agency: Problems in Judicial 

Supervision and Governmental Regulation, 52 Cornell Le 

Q. 104, 114-15 (1966). 

Another recent comment agrees, suggesting that "the special 
competence of the association must be considered as a factor in 
determining the appropriateness of the group as a vehicle in 


" The comment continues: 


“achieving the goal. ... 
In setting standards for a profession, neither the 
general public nor any other group will generally 
approach the competence of the profession's own 


association, and this pre-eminence may extend to 


closely related matters ... - A similar gulf may 


o> 

exist between the competence of a trade association 
and that of the general public. Developments in the 
Ff Actions of Private Asso-_ 

ciations, 76 Harv. L. Rev. 983, 1046 (1963). 

The other basis for judicial caution is really the reverse of 
the same coin. Forty years ago Zechariah Chafee warmed against judi- 
cial entry into what he termed the "dismal swamp" of private asso- 
ciations whose rules and procedures were unfamiliar to courts called 
upon to review exclusions or expulsions. In such cases, he argued, 
"the injury to the member may be outweighed by the enormous amount 
of time and effort required for the decision of the case." Chafee, 

The Internal Affairs of Associations not for Profit, 43 Harv. L. Rev. 
992, 1023 (1930). 

The question remains, however, whether and how private associ- 
ations may forfeit such deference by abusing their power over members 
and applicants. In the one accreditation case to reach a federal 
Court of Appeals, the Seventh Circuit suggested that deference is due 
at least to a standard or rule "reasonably related to the effectuation 
of the commendable educational policies of the Association"; and that 
accreditation decisions should be set aside only upon proof that they 
“were arrived at arbitrarily and without sufficient evidence to support 
them... -" North Dakota v. North Central Association of Colleges 
and Secondary Schools, 99 F.2d 697, 700 (7th Cir. 1938). It seems 
quite clear that the District Court in this case did not follow that 
test in determining the validity of the proprietary rule. Rather, 


the court held that rule unreasonable because in some cases it might 


exclude profit-making institutions more "efficient" than some non- 


profit schools that were. accredited. 
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This judgment seems open to several challenges. First, it is 
necessarily wholly speculative; there was no demonstration in the 
District Court that the plaintiff, or any other proprietary insti- 
tution now in existence, is in fact more “efficient” than any z all 
institutions currently accredited by Middle States. Second, and far 
more important, efficiency per se has never been a criterion oak an 
objective of Middle States or any other accrediting association. Thus 
to conclude, as did the District Court, that the exclusion of oo 
prietary schools is irrationally related to the Association's purposes, 
not only substitutes the judgment of the Court for that of the Associ- 
ation regarding that relationship, but actually attributes to the 
Association a purpose it does not have - to promote efficiency as 
such. Meanwhile, nothing in this case supports the inference that 
the proprietary rule fails to serve, and serve well, the essentially 
educational and academic objectives of the Association — objectives 
with which a quest for pure efficiency might well be in direct! con- 
flict. The Association has placed its emphasis upon a set of poals 
well understood and widely shared within the American academic 
community. It has determined that pursuit of private profit is 
incompatible with those goals. 

The decision of the District Court in this case well ius 
trates the dangers of judicial intervention in academic judgments 
about accreditation standards. Even if it were appropriate for 
a court to test the nexus between a rule of membership and the 
Association's objectives in a case presenting special circumstances, 


it would be clearly inappropriate under any conditions for the court 


to make an independent determination of the validity of the objec- 


-7- 
tives themselves. Yet that seems to be precisely what has happened 
in this case. The District Court struck down the proprietary rule 
not because it was irrationally related to the stated goals of 
Middle States - but really, instead, because Middle States paid what 
the court deemed insufficient attention to "efficiency" in higher 
education. That is a’ judgment for the academic community, and not the 
courts, to make. 

Essentially the same standards of review should govern this 
case even if the decision of an accrediting association be deemed 
state action - a question on which amici take no position. The 
Supreme Court has held that certain formally private entities exer- 
cise either delegated governmental power or perform so inherently public 
a function that their acts must meet constitutional criteria. This 
principle has been applied, for example, to certain labor unions, 
Steele v. Louisville & Nashville R.R., 323 U.S. 192 (1944); to company 
towns, Marsh v. Alabama, 326 U-S. 501 (1946); and to primary and pre- 


primary elections in one-party states, Terry v. Adams, 345 U.S. 461 


(1953). Even if the principles of those cases govern here, there is 


no basis to overturn the challenged rule. 

Because the labor union involved in the Steele case may not 
refuse to represent Negro laborers in the bargaining unit, it does 
not follow that the seme union must admit foremen or supervisors in 
the same shop; exclusion of such personnel is an inherent attribute 
of collective action in the labor field. Nor does it follow that a 
company town which cannot bar the distribution of religious literature 
on its streets must make housing available to a person not employed in 


the plant for which the town was built. The “private” Democratic pre- 
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primary enjoined in the Terry case from excluding Negroes surely is 
not compelled by the Constitution to admit registered Republicans, 
regardless of their color. 

In each of these cases there is an implied exception for 
qualifications of membership that are within the range of permissibiec 
associational decisions, and are not arbitrary. Quite clearly the 
exclusion of proprietary institutions is equally within the range of 
rational action permitted to a voluntary accrediting association. 
Thus a finding that decisions of the Middle States hesectecioniico™ 
stitute state action - a matter on which amici express no view 
whatever -— would in our judgment not weaken the case for reversal. 

B. No special circumstances warrant a broader standard) of 
review in the present case. The general principles to which we have 
referred above would surely govern the present case unless sone 
special considerations compel a departure from them. There are, 
however, no such special circumstances involved here. First, it is 
noteworthy that this case involves the exclusion of an applicant 
for membership, not the expulsion of an existing member. Courts have 
consistently recognized the propriety of a narrower standard of review 
in the former context than the latter. There is a marked difference 


between intervention to prevent the wrongful destruction of an existing 


status and to enforce an expectation of future membership, Higgins 


v. American Society of Clinical Pathology, 51 N.J. 191, 238 A.2d 665, 
669 (1968). 


Second, there is no claim that the proprietary standard has 
been improperly applied in this case. The matter might be quite 


different if any substantial doubt existed whether Marjorie Webster 


-9- 
was in fact a proprietary institution. Various borderline cases may 
be imagined in which judicial inquiry or an internal hearing would help 
to resolve disputed factual claims. But no such doubts exist here. 
Plaintiff readily concedes it is a profit-making institution; it has 
at least once drafted and submitted to Middle States a non-profit 
charter but then decided to remain proprietary. So there is clearly 
no issue whether or not the standard in question applies to this case. 
Third, there is no contention that the proprietary standard 
applies irrationally to Marjorie Webster. The case might be different 
if plaintiff had shown'that its profit-making character nonetheless 
avoided all that Middle States sought to prevent by adopting this 
criterion. In such a case, judicial review might be warranted to 
determine whether the standard should be waived or relaxed because 
its application to a particular institution was irrational or unre- 
lated to the underlying purposes. But there is no such claim here. 
Rather, plaintiff attacks the standard head on, claiming it is un- 
reasonable as applied to all proprietary institutions, despite the 
dangers and conflicts that caused its adoption many decades ago. 
Fourth, there has been no suggestion that the standard is being 
unevenly or inconsistently applied, or that Marjorie Webster has been 
the victim of discrimination. Since the rule went into effect, its 
application has been quite consistent and umiform. Nothing is made 
here, nor could it be, of the presence within Middle States of three 


proprietary secondary schools; they were accredited before the present 


rule was extended to the secondary level. 


Finally, there has been no claim that the proprietary standard 


was invoked without adequate notice, or by surprise, or in violation 


10- | 
of the procedural rules of the Association. No hearing hes been held 
on the Marjorie Webster application because there is no question of 
fact to be tried. The issue is purely whether or not the Nesoete ton 
may offer membership and grant accreditation only to non-profit | 
institutions. 

This case might be viewed in a slightly different posture, which 
would warrant an even narrower test of review. Arguably, the non-profit 
requirement represents not so much a quantitative or qualitative stan- 
dard to be applied in judging applicants for accreditation, but rather 
a definition of the scope and character of the Association eS are 
tionally and consistently has confined its membership to non-profit 
institutions. Should the proprietary rule be so regarded, sweeping 
judicial review would even more clearly be inappropriate, vhere, as 
here, there is no limitation of accreditation on grounds that night 


be inherently improper, such as a limitation along racial lines. 


CONCLUSION 


| 
For the foregoing reasons, amici curiae respectfully urge 


this Court to reverse the decision of the District Court. We con- 


tend that whatever may be the circumstances warranting judicial review 


-li- 


of 2 denial of accreditation, such circumstances are surely not presented 
in this case. 


Respectfully submitted, 


Peter L. Wolff 

1521 New Hampshire Avenue, N.W. 

Washington, D. C. 20036 

Counsel for the Association of 
American Law Schools 


For the Association of American Law Schools: 


Michael H. Cardozo, Esq. 
1521 New Hampshire Avenue, N.W. 
Washington, D.C. 20036 


Willian 8. Lockhart, Esq. 
University of Minnesota Law School 
Minneapolis, Minnesota 55455 


Robert M. O'Neil, Esq- 
University of California School of Law 
Berkeley, California 94720 


Of Counsel 


John P. Tracey 

1705 DeSales Street, N.W. 

Washington, D. C. 20036 

Counsel for the American Bar 
Association 


For the American Ber Association: 
Harold G. Reuschlein, Esq. 
Villanova University School of Law 
Villanova, Pennsylvania 19805 
Millard H. Ruud, Esq. 
University of Texas School of Law 
Austin, Texas 78705 


Of Counsel 


an- 


| ease relate substentially to this obligation and function. : Po 2: 


- 


She nt ines 
STATEMENT OF AAUP ASSOCIATION WITH BRIEF AMICUS OF THE 
ASSOCIATION OF AMERICAN LAW SCHOOLS AND THE 
* AMERICAN BAR ASSOCIATION 
on 7 = 


Pa, : ~ = 


The AAUP in eppearing es amicus wishes to stete its essociation 


with the position set forth in the brief enicus filed in the instant case 


* ‘by the Association of American Law Schools end the American Bar Associe- 


tion. 


Respect ully submitted, ame 


eles 
C CRRA? a Nee 


fermen I. Orentlicher 
1785 Messechusetts Avenue, N. W. 
Washington, D. C. 20036 


Attorney for the! fmerican Association 
of University Professors 


October 2h, 1969 


“il : 
mae 
sate, 
ae 
ees 
= 
oe 
tee a3 


ssi tis 
: a Sy 
x 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 23351 


MIDDLE STATES ASSOCIATION OF 
COLLEGES AND SECONDARY SCHOOLS, INC. 


Appellant 


MARJORIE WEBSTER JUNIOR COLLEGE, INC. 


Appellee 


On Appeal from the United States District Court 
for the District of Columbia 


BRIEF OF AMICUS CURIAE 


PENNSYLVANIA ASSOCIATION OF 
COLLEGES AND UNIVERSITIES 


Robert A. Mills, Esq. 

McNees, Wallace & Nurick 
_ 100 Pine Street 

Harrisburg, Penna. 17108 


Attorneys for Amicus Curiae 


TABLE OF CONTENTS 


TABLE OF CASES, STATUTES AND OTHER AUTHORITIES : 
STATEMENT OF ISSUES PRESENTED ..-. +--+ ++ -* 7° 2 | Ss 555% 
STATEMENT OF THE CASE : 
STATEMENT OF FACTS 
ARGUMENT 
I INTRODUCTORY STA TEMENT 
A. The Pennsylvania Association of Colleges and Universities 
B. Interest of Amicus Curiae 
THE SHERMAN ACT IS NOT APPLICABLE 
A. Congress Did Not Intend The Sherman Act To Regulate. Higher Education 10 


(1) The Supreme Court has confi ined the Sherman Act to commercial 
activity. I 


(2) The intent of Congress is inconsistent with application of the Sherman 
Act to higher education. 12 


The District Court Erred In Its Holding That Higher Education Constitutes 
Trade or Commerce. 13 


(1) The controlling definition of “trade” excludes higher education. 


(2) The carrying on of higher education is not a commercial activity, 15 


The Competitive Standards Embodied In The Sherman Act Are Irrelevant To 
Higher Education, 16 


The Reach Of The Sherman Act Is Consonant With The Reach Of Lag 
Restraint Of Trade Doctrine At Common Law. : 


(1) The Sherman Act was intended to codify the common law on restraint 
oftrade, . 5 wy a all? 


(2) The common law test was the standard on which the AMA case was 
decided by this Circuit. 18 


‘Neither Common Law Restraint Of Trade Concepts Nor The Sherman Act 
Have Evet Been Applied To Higher Education. Si 19 


The District Court’s Dependence On The AMA Decision Was Erroneous. 19 | 


- NO COMBINATION OR CONSPIRACY IN RES TRAINT OF TRADE EXISTS. 20 


A. 


C. 


D. 
CONCLUSION 


The District Court Erred In Holding That Mere Organization As An 
Association Is Sufficient To Prove Conspiracy Or Combination Under The 
Sherman Act. a , a ene 21 
The District Court Erred In Finding A Combination Or Conspiracy In The 
Random Behavior Of Isolated Members Of Middle States. A iat ee ares 


A Finding Of Conspiracy Or Combination Cannot Be Premised On The Mere 
Grculation Of A List By Am Association. RR RMN OMe 7X0 


Webster's “Trade” Has Not Been Restrained. . - © ++ 2 st ts .27 


TABLE OF CASES, STATUTES 
AND OTHER AUTHORITIES 


Cases 


American Medical Association v. United States 
317 U.S. 519, 528 (1943) 


Apex Hosiery Co. v. Leader 
310 U.S. 467 (1940) 


Chicago Business College v. Payne 
20 App. D.C.606 (1902) .-------- srr 


Crotty Bros., N.Y., Inc. 
55 L.R.R.N. 1402 (1964) 


Delaware Valley Marine Supply Co. v. American Tobacco Co. 
297 F. 2d 199 (3rd Cir. 1961) 


Eastern States Lumber Association v. United States 
234 U.S. 600, 612-614 (1914)... eee eer rrr 


Eastern Railroad Presidents Conference v. Noerr Motor Freight, Inc. 
(865 U.S. 127 (1961) ..-- ee eee ett 


F.T.C. v. Raladam Co. 
283 U.S. 643 (1931) 


F.T.C. v. Sinclair Refining Co. 
261 U.S: 463, 476 (1922) 


Fashion Originators’ Guild of America v. F.T.C. 
312 U.S. 457 (1941) 


Independant Iron Works v. U.S. Steel Corp. ~ 
322 F. 2d 656, 661 (9th Cir. 1963) ..- ++ -e errr iodo 


Klor’s, Inc. v. Broadway-Hale Stores 
_ 359 U.S. 207 MGC) Bae ecogeeoor ee sl ccS= 


Northern Pacific Ry. Co. v. United States 
356 U.S. 1, 4 (1958) 


Orbo Theatre Corp. v. Loew’s, Inc. 
261 F. 2d 380 (D.C. Cir. 1958) 


Peopie v. North River Sugar Refining Company 
7 N.Y.S. 406 (Sup. Ct. 1889) 


Richardson v. Buhl 
77 Mich 632, 43 N.W. 1102 (1889) 


Radiant Burners, Inc. v. People’s Gas Light and Coke Co. 
364 U.S. 356 (1961) 


Standard Oil Co. v. United States 
221 U.S. 1, 50, 52 (1911) 


The Nymph (C.C.} 
1 Sumn. 516, 18 Fed. Cases 506 


Trustees of Columbia University 
23 LR.R.N. 1098 (1951) 


Theatre Enterprises, Inc. v. Paramount Film Distributing Corp. 
346 U.S. 537 (1954) 


United States v. American Medical Association 
110 F. 2d 703 (D.C. Cir. 1940) 
130 F. 2d 223 (D.C. Cir. 1942) 


United States v. Insurance Board of Cleveland 
144 F. Supp 684, 698 (D.C. Ohio 1956) 


United States v. Nationai Association of Real Estate Boards 
. 338 U_S. 485 (1950) 
Statutes 


Higher Education Act of 1965 
20 U.S.C. Section 403 


National Defense Education Act 
20 U.S.C. Sections 401 and 402 


Sherman Antitrust Act 
15 U.S.C. Section 1 


STATEMENT OF ISSUES PRESENTED 
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a business service and an economic necessity, 
2. Whether the lack of any ascertainable monetary damage or other injury to a 


institution of higher education, entitles such proprietary institution to 


proprietary 
injunctive relief under the Sherman Act. 


STATEMENT OF THE CASE 


Plaintiff-Appellee Marjorie Webster Junior College, Inc. (Webster) is a for-profit, 


business corporation of the District of Columbia, owned and controlled by the members of 
one family, who hold most of the administrative and corporate offices in the corporation 
and institution and who are its sole stockholders. Established in 1920 as a school of physical 
education and expression, Webster was incorporated in 1947 as a junior college for women. 
it has successfully operated as such to the present without evaluation and accreditation by 
Defendant-Appellant Middle States Association of Colleges and Secondary Schools, Inc. 
(Middle States). 

Middle States wes incorporated as a non-profit educational organization under the New 
York Education law in 1966. Its predecessor, an unincorporated association, has been in 
existence since 1886. 

In June 1966 Webster sought equitable relief - and no damages - against Middle 
States under Section 3'of the Sherman Antitrust Act (Count 1) because Middle States 
refused to consider Webster as eligible for evaluation and accreditation stating as its reason 
that the latter was not a non-profit or public institution with a Board of Trustees 
representing the public interest. Webster subsequently amended its Complaint to add a 
count claiming that Middle States’ eligibility criteria was unjust, arbitrary, and unreasonable 
and that Webster was entitled to equitable relief therefrom because of Middle States’ status 
as a.quasi-governmental organization (Count 2). 

After extensive discovery, motions for summary judgment filed by both Webster and 
Middle States in October, 1968, were denied on December 6, 1968. Trial commenced 
February 24, 1969 and ended May 5, 1969, with over 7,000 pages of transcript and several 
hundred exhibits. The entire record has been certified to this Court. 

The Trial Court’s decision was issued July 23, 1969. Relief was granted to Webster 
under both counts of the Amended Complaint. 

On July 30, 1969 Middle States filed a petition for stay pending appeal. A stay was 
denied by the District Court. On appeal, this Court stayed the order of the District Court to 
December 22, 1969. 


; STATEMENT OF FACTS 


Middle States is a voluntary, non-profit, non-stock, educational corporation, organized 
under the education laws of the State of New York, and incorporated by the Board of 
Regents of the University of the State of New York on May 27, 1966. (FF 9).7 | 

The membership of Middle States consists primarily of institutions of higher education 
and secondary education which have been accredited by Middle States. Membership is 
concomitant with accreditation. (FF 13). The primary goal of each Middle States 
Commission is to increase the effectiveness of educational institutions. (Jones. Tr. 5578, 
McCormack, Tr. 4163). 

Its membership of institutions of higher education includes 346 non- prof it institutions 
(universities, colleges, junior colleges and specialized institutions) in Delaware, Maryland, 
New Jersey, New York, Pennsylvania, District of Columbia, Puerto Rico: and the Canal 
Zone. Of these, 106 are state or municipal universities, colleges or junior colleges, 83 are 
private non-sectarian institutions, 137 are private church related or controlled universities, 
seminaries or junior colleges, 15 are specialized institutions with concentrated courses of 
instruction in music, optometry, pharmacy and textiles, one is a special private institution 
for the deaf, three are federally sponsored military academies and one is a federally 
sponsored junior college. (FF 14). 

* Middle States is one of six regional accrediting associations (FF 16). The other five 
regional associations are the New England Association of Colleges and Secondary Schools, 
Inc., the Southern Association of Colleges and Secondary Schools, Inc., the North Central 
Association of Colleges and Secondary Schools, Inc., the Western Association of Schools 
and Colleges ‘and the North Western Association of Secondary and Higher Schools. 

The evaluation and accreditation process of Middle States is carried on through two 
constituent commissions - the Commission on Institutions of Higher Education and the 
Commission on Secondary Schools. ~ S | 

The Middle States Higher Commission does not accredit all post secondary educational 
institutions. Its scope of operation is defined by eligibility requirements; ‘which limit the 
types of institutions which can apply to it for accreditation. These eligibility requirements 
are not arbitrary limitations, but rather have grown out of the nature of the Higher 
_ Commission's evaluative and accrediting process. 
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1 Findings of Fect of Trial Court (FF). 


At least since 1928, Middle States has specifically required that, to be eligible for 


accreditation, an institution of higher education must be non-profit with a governing board 
representing the public interest. (FF 25). At no time in its existence has the Higher 
Commission of Middle States evaluated or accredited a proprietary institution. (FF 25). 

Profit-making corporations engaged in higher education cannot be evaluated with the 
standards developed by Middle States because they have a double goal-education and 
profit-making. (McCormack, Tr. 4195). The goals of profit and of providing the best 
possible education utilizing the total resources of the institution are incompatible. (Everett, 
Tr. 5154). What is economically efficient is not necessarily educationally efficacious. 
Indeed, the two may be at cross purposes. (Blum, Tr. 4880). The proprietary institution has 
a conflict of interest by its very organization and operation. (Jones, Tr. 5580, Stoops, Tr. 
5218, Brubacher, Tr. 4437-4438). 

The essential goal of a profit-making corporation is to return profit on an invested 
capital. Profit is the corporation’s prime responsibility. (Everett, Tr. 5155). Thus, 

“If they (the two goals of profit and education) are both in the same 

institution. it is quite obvious that a question of a return on capital must be the — 

first and primary consideration because if the capital leaves the institution, the 

institution no longer exists for whatever secondary and tertiary function it may 

try to provide and so that a@ primary profit motive, which all profit 

organizations must necessarily have to survive, would seem to be to make the 


_ educational goal or the educational motive secondary.” (Everett, Tr. 5153) 
(Emphasis added). 


The configuration of the profit-making corporation is critically different from that of 
the non-profit college or university. The decision-making structure is simpler. The governing 
body, the Board ‘of Directors, is elected by and responsible to a body outside the 
corporation - the ovmers or stockholders. Their duty is to maximize the return on the 
capital of the stockholders. They appoint executive management to conduct the day-to-day 
activities of the corporation, and to carry on its business in the most profitable way 
possible. Each decision is weighed in terms of the most profitable alternatives. (Blum, Tr. 
4848-4849). 

The Marjorie Webster School of Expression and Physical Education was founded in 
1920. in 1927, the school was incorporated for profit under Sec. 599 of the Act of March 3, 
41902, presently 29 D.C. Code Secs. 601-606 providing for the formation of charitable, 
educational and religious associations, as corporations for profit. In 1930 the name was 
changed to “Marjorie Webster Schools, Inc.” In 1947 the D.C. Board of Education, allegedly 


pursuant to 31 D.C. Code Sec..120, accredited Webster as a junior college and, in spite of 
the fact that it was not incorporated under 29 D.C. Code Sections 401-420, authorized it to 
grant the Associates in Arts degree. Thereafter, the name was changed to Marjorie Webster 


Junior College, Inc. 

Webster currently offers two year terminal and transfer courses. There are seven 
departments of instruction: Art, Communications (Speech-Drama and Radio-TV), 
Kindergarten Education, Liberal Arts, Physical Education, Secretarial and Retail 
Merchandise. (Stipulation 5). Out of 500 students enrolled in Webster in the academic year 
1966-67, 18% of the student body were in the liberal arts department. (Stipulation 5.1). 
The “basic charge” for resident students at Webster covering room, board, tuition, all 

athletic activities, and local supervised field trips, was $2,800 in 1967-68/end $2,900 in 
1968-69. (Stipulation 5.2). | 

Webster is one of 35 proprietary institutions of higher education in the United States. 
These institutions have about 30,000 of the six million students enrolled in the 2,500 
American institutions. Webster is one of two proprietary institutions (out of a total of 26) 
in the District of Columbia. These two proprietary institutions have about 2,000 students, 
out of a total of 75,000 college and university students in the District. 

The Board of Directors of Webster consists of five members of the Webster family, who 
also are its stockholders. Except for an eight-month period in 1966-1967, all of the principal 
officers and administrative officials at Webster have been members of the family, elected 
each year by each other. Over $110,000 in salaries is paid out each year to these five 
persons, and all but one other adult member of the family also are employed at the 
institution. ; 


In 1965-66, Webster paid out $1 65,743 in salaries to a faculty consisting of 36 persons 
| 


some of whom are part time; the average salary overall is $4603.97. (Stipulation No. 31.2). 
In 1965-66, the median contract 9 months’ salary for private women’s junior colleges was 
$6,664, and for public women’s junior colleges $7,830. (Stipulation No. 41.1). Webster 
provides no tenure for any of its faculty members. Each faculty member is retained on aone 
year contract by Webster. 

’ Thirty percent of Webster’s expenditures go to proprietary status related 
items - expenditures which would not be incurred by a non-profit institution. (Hobson, Tr. 
4651, DX 215). This means a student only receives 70 cents ‘out of every dollar of tuition 
paid in the form of education. With regard to educational and general expenditures, 60.2% 


of expenditures are devoted to administration and general items; only 28.3% is devoted to 
instruction, and onty 0.4% to library. (DX 215). Included in the administrative and general 
item are the salaries paid the Webster family. The normal breakdown for educational and 
general expenses would be 20% to 30% for administration, 45 to 55% for instruction and 3 
to 6% for library. (Hobson, Tr. 4785). 

These figures contrast sharply with aggregate percentages for two-year private 


institutions in the United States. Taking the aggregate of all such institutions in the United 


States, only 29.6% of educational and general expenditure is devoted to administrative and - 
general in contrast to Webster’s 60.2%. 42.5% is devoted to instruction as opposed to 
Webster's 28.3%. The Mideast region shows 30.7% for administration and general, 44.4% for 
instruction, and 4.2% for library. (DX 216). This exhibit was erroneously excluded by the 
Court on the basis that the aggregates contained both non-profit and profit-making colleges. 
(Tr. 4751, 4763). 4% is devoted to the library as opposed to Webster's 0.4%. 

Middie States has never been used by its members to protect their interests against 
those of outside institutions. The Higher Commission has welcomed a large number of new 
institutions - including a great many community colleges - to its membership. There has 
never been any resistance to this on the part of older member institutions in the area of the 
new institutions. What Webster would characterize as the “competitive threat” of new 
institutions has never even been the subject of discussion at any meetings of the Association 
or the Commission. (Carter, Tr. 3592). Only educational reasons have resulted in 
institutions seeking accreditation being turned down. (Carter, Tr. 3592-93). 

No conspiracy existed to restrain the trade of proprietary institutions in general or 
Webster in particuler. (Elkins, Tr. 3656; Carter, Tr. 3588-89). There has never been any fear 
within Middle States ofa “competitive threat” from proprietary institutions (Crawford, Tr. 
2189). The effect that proprietary institutions would have-on member institutions was never 
discussed at any meetings of the Association or the Higher Commission. 

This situation the Court acknowledges (Para. 25 ): , 

«© © Plaintiff does not contend that the members of Middle States 
conspired specifically to restrain its trade nor that the six regional associations 
formed the Federation for that purpose. The evidence negates the existence of 


‘any evil, purposeful plotting by the defendant and Webster concedes that the 
reason for combining was honorable and laudable.” 


- ARGUMENT 


I. INTRODUCTORY STATEMENT 

A. The Pennsylvania Association Of Colleges And Universities 

The Pennsylvania Association of Colleges and Universities (PACU) was founded on 
October 6, 1896, as The Association of College Presidents of Pennsylvania. It continued to 
operate under that name until October 31, 1945 when its name was changed to 
Pennsylvania Association of Colleges and Universities. The Association was incorporated asa 
non-profit corporation on March 13, 1961. Its purpose, as “stated in its constitution, is to 
consider and promote the welfare of education in the Commonwealth of Pennsylvania and 
in the Nation and to take counsel on matters of common interest. 


Membership in PACU consists of non-profit colleges and universities in the 


Commonwealth of Pennsy!vania which, by legal authority, offer associate, baccalaureate or 
higher degrees, and which are regionally accredited. At the present time, 98 colleges and 
universities throughout the Commonwealth are members out of a total of 104 such 
institutions in Pennsylvania (5 of which are theological seminaries). Thus, only one 
non-theological regionally-accredited institution in Pennsylvania is not a member of PACU. 
The latest figures reveal that member institutions represent a total faculty and 
administrative personnel population of approximately 75,000 persons and a total full time 
equivalent student population of more than 275,000. 

_PACU has as members such diverse institutions as state-owned, eee and 
state-aided institutions, independent colleges, public community colleges and independent 
junior colleges, sectarian and professional institutions, as well as co-educational, women’s 
and men’s schools. PACU represents the whole spectrum of “higher education in 
Pennsylvania. 

PACU was formed to promote the welfare of higher education in Pennsylvania and, in 
this regard, has been called upon by the Governor, the Department of Education and the 
legislature and its committees to reflect upon and advise on matters involving higher 
education about which there is consensus among the colleges and universities. Because of its 
comprehensive make-up and expertise, the Association has provided a unique forum for 
matters pertinent to higher education and, thus, the fruits of its efforts have inured to 
higher education and to the people and youth of Pennsylvania. | 

In the legislative field, attempts are being made to update and improve the State 
College system, implement a master plan for higher education, strengthen and improve the 
scholarship and loan program and make grants and subsidies for higher educational facilities. 
In other areas, the Association has worked closely with the Pennsylvania Secretary of 


Education, the Pennsylvania Department of Education, and the State Board of Education to 
develop and equalize educational opportunity goals throughout the Commonwealth’s 
system of higher education. It has conducted surveys of student fees and other charges, and 
of financial aid to students, including scholarship, loan, and work-study programs both State 
and Federal, and has cooperated in effectuating a formula for a more equitable distribution 
of taxpayers’ money. 

PACU has engaged in these activities and will continue to do those things which, in its 
considered opinion, will promote the welfare of higher education in Pennsylvania. 


B. Interest of Amicus Curiae 

This brief is filed by PACU in support of Appellant, Middle States, because PACU and 
its constituent members firmly believe that the decision of the District Court is not only 
contrary to established legal principles but, if not reversed by the Circuit Court, will be 
contrary to the promotion of the welfare of education, not only in Pennsylvania but 
throughout the United Stat 

The constituent members of PACU are non-profit colleges and universities and have 
been accredited by Middle States. As members of Middle States, these institutions, together 
with Middle States, have as their goal the promotion of the effectiveness of educational 
institutions. Despite this laudable purpose, the District Court found that Middle States is a 
combination, contract and a conspiracy in restraint of trade. Every member of Middle States 
is a co-conspirator. The federation is also a conspiracy, and each regional member thereof a 
co-conspirator. Thus, each member of PACU is a co-conspirator and is therefore, extremely 
interested in the outcome of the present controversy. : 


Furthermore, the District Court found that Middle States is an arm of the Federal 


Government performing a function which the Federal Government would otherwise 
perform - accreditation. (Opin. ps. 37-38). And the District Court also found that Middle 
States is an arm of State Government. (FF. 61; Conclusion of Law 3). These findings and 
conclusions would admit and confirm action by State and Federal officials to further enter 
the field of higher education by investigating and accrediting institutions. 

Finally, The District Court found that higher education, including accreditation of 
institutions of higher education, is trade and commerce and therefore subject to the Federal 
Antitrust Laws. (Opin. ps. 20, 23, 33 and 43). Higher education is, therefore, held by the 
District Court to be “trade or commerce” under the Antitrust Laws, accreditation an 


“economic benefit” to all such institutions, and, therefore, by implication, all students, 
faculty members, academic credits, and academic courses “articles of commerce” within the 
meaning of the Antitrust Laws. : 

From the foregoing, it is quite evident that this decision has ramifications far beyond 
the accreditation or refusal to accredit a junior college in the District of Columbia. The 
couching of the decision in terms of “business”, ‘profit’ and “corporate activity” has 
consequences far beyond the Antitrust Laws even though no authority is cited for the 
proposition that the Antitrust Laws should regulate higher education. The decision reaches 
to the applicability of tax exemption statutes to institutions of higher’ education. It reaches 
to the labor field. As a matter of jurisdictional policy, the National Labor Relations Board 
has consistently refused to exercise jurisdiction over colleges and universities on the ground 
that they are “organizations not engaged in trade or commerce.” Trustees of Columbia 
University, 29 L.R.R.N. 1098 (1951); Crotty Bros., N.Y., Inc., 55 L.R.R.N. 1402 (1964). 
What is to become of these decisions? 

For these reasons PACU submits that it has a real and present interest in the instant 


controversy and seeks to have the judgment of the trial court overruled and Appellee’s 


Complaint dismissed in its entirety. 


Il, THE SHERMAN ACT IS NOT APPLICABLE 

* Fundamentally, the Sherman Act is concerned with the concentration of significant 
economic power in the hands of private individuals to a degree that such individuals have 
the power to control the economic terms of trade with a particular market. Sections 1 and 3 
of the Sherman Act make it illegal to exercise coercive economic power to restrain or 
eliminate competition in a particular market. 

The activities in which Appellant is engaged are not economic - they are not trade or 
commerce. Appellant is not a combination of capital formed for the purpose of increasing 
the return on capital. It is a cooperative self-improvement group formed by institutions with 
a common interest in raising educational standards. Its influence stems from educational 
factors, factors which are wholly outside the economic arena. 

The Sherman Act is a wholly inappropriate instrument for regulating higher education. 
Violations of the act can be prosecuted as crimes. In civil actions, treble damages can be 
awarded. An injunction requiring radical changes in the manner a defendant operates can be 
granted. The Act seeks to assure that, within American industry, contending forces 
engendered by the desire for profit will operate freely. 


The Sherman Act was never intended £0 regulate higher education. In industry, free 
competition for a commercial market, motivated by desire for profit, is deemed to be the 
soundest method for assuring maximum production. The forces which tend to produce the 
highest quality in education are entirely different from the forces which tend to produce the 
best automobiles or television sets. In education, the highest achievements have been 
obtained by the cooperative search for improvement, mutual assistance between 
institutions, and 3 continual dialogue between educators. : 

This system - the academic system - would be gravely threatened if every 
symposium could be characterized as a conspiracy and every self-improvement organization 
as a combination in restraint of trade. 


Webster is unable to cite @ single case in which the Sherman Act was invoked to 


regulate higher education. The theory of Webster’s case is not supported by precedent or 


legal reason. 


A. Congress Did Not Intend The Sherman Act To Regulate Higher Education 
(1) The Supreme Court has confined the Sherman Act to commercial activity. 
Because of the broadness of the language used in the operative sections of the Sherman 
Act, the Supreme Court has placed heavy dependence on the legislative history of the Act to 
determine Congressional intent. This is particularly so where the scope of the Act’s 
application is in question, as in the instant case. 

-* he Sherman Antitrust Law, enacted July 2, 1890, was designed to break up the large 
trusts and other combinations which were being formed in American industry during the 
period of rapid growth and prosperity following the Civil War. The Supreme Court in 
Standard Oil Co. v. United States, 221 U.S. 1, 50, 52 (1911), cites the Congressional debates 
to supply the background events which let to the enactment of antitrust laws and the evils 
which such laws were intended to suppress. 

“* © * The evils which led to the public outcry against monopolies and to 
them may be thus summarily 

the one who enjoyed it fo 

The power which it engendered 

. power of deterioration in 


article which it was deemed was the inevitable 
er its production and sale.. ”, 221 
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With regard to the background against which the Act was passed, the Supreme Court in 
Apex Hosiery Co. v. Leader, 310 U.S. 469, 492-493 (1940), stated: 


“* ** (The Sherman Act] was enacted in the era of ‘trusts’ and of 
‘combinations’ of businesses and of capital organized and directed to control of 
the market by suppression of competition in the marketing of goods and 
services, the monopolistic tendency of which had become a matter of public 
concern. The end sought was the prevention of restraints to free competition in 
business and commercial transactions which tended to restrict production, raise 
prices or otherwise control the market to the detriment of purchasers or 
consumers of goods and services, all of which had come to be .regarded as a 
special form of public injury.” (Emphasis added). 


{n a footnote at this point, the Apex Court adds: 
“The ‘history of the Sherman Act as contained in the legislative 
proceedings is emphatic in its support for the conclusion that ‘business 
competition’ was the problem considered and that the act was designed to 


prevent restraint of trade which had a significant effect on such competition.” 
310 U.S. 493, Fn. 15 (Emphasis added). 


The Supreme Court reaffirmed this holding of Apex in Klor’s, Inc. v, Broadway-Hale 
Stores, 359 U.S. 207; 213, fn. 7 (1959) when it stated: 


“The Court in Apex recognized that the Act is aimed primarily at 
combinations having commercial objectives and ts applied only to a very 
limited extent to organizations, like labor unions, which normally have other _ 
objectives.” (Emphasis added). 


In Eastern Railroad Presidents Conference ¥. Noerr Motor Freight, Inc., 365 U.S. 127 
(1961), the Supreme Court was faced with an alleged “combination” which did not have a 
commercial purpose. The plaintiffs alleged that the railroads had engaged a public relations 
firm and had waged a publicity campaign against the truckers. The purpose of the campaign 
was to create an ‘atmosphere conducive to the adoption and retention of laws and law 
enforcement practices destructive to the trucking industry. The truckers alleged a 
conspiracy in violation of the Sherman Act and souglit treble damages. Justice Black, 
speaking for the Court, rejected this contention on the ground that the combination 
complained of constituted political activity and was outside the reach of the antitrust laws. 
The Court stated that to accept the truckers’ position ; 


: ““*** would impute to the Sherman Act a purpose to regulate, not 
business activity, but political activity, a purpose which would have no basis 
whatever in the legislative history of that Act.” 365 U.S. at 137. : 


The Court continued: 


“The proscriptions of the Act, tailored as they are for the business world, 
are not at all appropriate for application in the political arena. Congress has 
traditionally exercised extreme caution in legislating with respect toiproblems 


relating to the conduct of political activities, a caution which has been reflected 
in the decisions of this Court interpreting such legislation. All of this caution 
would go for naught if we permitted an extension of the Sherman Act to 
regulate activities of that nature simply because those activities of that nature 
impact and involve conduct that can be termed unethical.” 365 U.S. at 141 
(Emphasis added). 


(2) The intent of Congress is clearly inconsistent with application of the 

Sherman Act to higher education. : 
The Court in Noerr gave consideration to countervailing congressional ; 

policies - congressional caution in legislating with respect to political conduct. An 
analogous caution has been demonstrated by Congress with regard to the regulation of 
educationa! standards, an area traditionally left to the states or voluntary associations. This 
policy of caution would be negated if the Sherman Act, through judicial fiat, is extended to 
the regulation of education. Thus, the National Defense Education Act, 20 U.S.C. Section 
401 and Section 402, codified this national! policy: 

“The Congress reaffirms the principle and declares that the states and 


local communities have and must retain control over and primary responsibility 
for public education .. . .”” 20 U.S.C. 401. - 
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“Nothing contained in this Act shall be construed to authorize any 
department, agency, officer, or employee of the United States to exercise any 
direction, supervision, or control over the curriculum, program of instruction, 
administration, or personnel of any educational institution or school system. - 
20 U.S.C. 402. 


Furthermore, Congress has sanctioned the cooperative combination of educational 


institutions for mutual benefit. In the “Higher Educational Amendments of 1968”, 
amending the Higher Education Act of 1965, P.L. 89-329 20 U.S.C. 403 (Plaintiff's Exh. 
423}, Congress, in Section 1201(j), defined the term “combination of institutions of higher 
education” as: : 
eee ere group of institutions of higher education that have entered into a 
cooperative arrangement for the purpose of carrying out a common objective, 
- .or a public or private nonprofit agency, organization, or institution designated 


or created by 2 group of institutions of higher education for the purpose of 
carrying out a common objective on their behalf.” 


Thus, Congress has explicitly recognized the legitimacy and value of combinations in higher 
education. !t would be strange indeed if Congress intended such combinations to constitute 


violations of the Sherman Act, yet that is precisely what Webster contends and what the 
Court below held. 


B. The District Court Erred In Its Holding That Higher Education Constitutes Trade 
Or Commerce. : 


Webster has sought to disown the Trial Court’s holding that higher education is “trade 
or commerce” (Opposition to Motion for Stay, pp. 14-15) because it recognizes the novel 
and controversial nature of the Court's findings under Count 1. Webster cannot escape the _ 
clear language of the Opinion (p. 11): 


“*A new and pivotal question here for determination is the applicability of 
the antitrust laws to the field of education. Js higher education, including the 
accreditation of institutions, trade or commerce and thus within the regulatory 
scope of the Sherman Act?” 


The Court answers its inquiry in the following terms (p. 13): 


“The myriad financial considerations involved in building programs, 
teachers’ salaries, tuitions and miscellaneous operating expenses attest to the 
‘commercialization which necessarily exists in the field of higher education. 
Despite the opposition of many educators, there has been a recent trend 
toward the organization of faculty members to bargain collectively for better 
salaries and other benefits. Many institutions rent dormitory rooms and operate 
dining halls, book stores and other service facilities. Also there is a commercial 
aspect to the sharp competition for government and private contracts and the 
quest for research grants. In 1967-68 institutions of higher education expended 
more than 17 billion dollars. The projection for the year 1976-77 is 41 billion. 
Higher education in America today possesses many of the attributes of 
business. To hold otherwise would ignore the obvious and challenge reality.” 


This holding ‘is highly controversial, at the very least. The Trial Court focuses on 
certain peripheral aspects of higher education and concludes from them that the overall 
nature of this highly complex and ancient activity is “trade or commerce.” Here, unlike 
United States v. American Medi¢al Association, 110 F. 2d 703 (D.C. Cir. 1940), and 130 F. 
2d 223 (D.C. Cir. 1942), discussed below, not a shred of common law precedent supports 


this conclusion. And it was specific common law precedent that was dispositive of the AMA 


litigation and other Sherman Act cases. Legally, factually and philosophically the holding is 


unsound, 

Webster would have the Court believe that the decision of the Trial Court rests on the 
finding that Webster’is engaged in trade or commerce. The Court does describe Webster’s 
activities. However, this ‘examination is plainly subsidiary to the holding that higher 


education -- including accreditation of institutions - constitutes “trade or commerce.” 


Further, the Trial Court’s reasoning on this subsidiary inquiry is open to question. The 
Court states that Middle States can hardly deny that Webster is engaged in trade since 
Webster’s “proprietary character is the reason for the membership exclusion and the sine 
qua non of this proceeding.” (Opinion p. 14). 

The Court thus implies that Webster is engaged in “trade or commerce’ * simply because 
Webster operates for profit. In 43/4 the Supreme Court clearly rejected the argument that, 
because Group Health was nonprofit, it could not be engaged in “trade or commerce.” The 
Supreme Court made clear that, in determining whether an entity is engaged in trade or | 
commerce, attention is not focused on the corporate form, but rather on the activity 
engaged in. American Medical Association y¥. United States, 317 U.S. 519, 528 (1943). 
Webster is licensed as a junior college. The inquiry is whether a education -- the 
activity engaged in by Webster — is “trade or commerce.” 

The Supreme Court in American Medical Association v. United States, held that the 
character of GHA’s corporate charter did not determine the issue of whether or not GHA 
was engaged in business or trade: 

“The fact that it is cooperative and procures services and facilities on 


behalf of its members only, does not remove its activities from the sphere of 
business.” 317 U.S. at 528. 


In each of these cases, the Courts examined the nature of the activity carried on and, 
on this basis, determined whether the party was in trade. The Courts did not look at the 
charter of the corporation to see whether or not it was incorporated for profit. 

The corporate nature of a particular entity is not determinative as to whether it can 
invoke the Sherman Act. The determinative test is the nature of the activity it is engaged 
in - whether that ‘activity is trade or commerce or whether it is not. If application were 
dependent on the nature of the corporation, one profit making corporation in any field 
could bring that field within the scope of the act: one profit-making church could subject 
the entire field of religion to the Sherman Act, just as under the District Court’s decision, 
one profit-making junior college subjects the field of higher education to the Sherman Act. 
Further, the test advocated by Webster gives profit-making entities a privileged position in 
any field they enter - they, but not their non-profit neighbors, can invoke the Sherman 
Act.” 


(1) The controUing definition of “trade” excludes higher education. 
In Atlantic Cleaners & Dyers, Inc. v. United States, 286 U.S. 427 (1932), the issue was 


whether cleaning, dyeing, and otherwise renovating clothes constituted trade or commerce 


within the meaning of Section 3 of the Sherman Act. The Court affirmed the Supreme 
Court of the District of Columbia, and held that these activities did constitute trade or 
commerce within the meaning of Section 3. With regard to the meaning of the word 
“trade,” the Court relied on the decision of Justice Story in The Nymph (C.C.) 1 Sumn., 
516, 18, Fed. Cas. 506 (No. 10388 1834). Justice Story, in construing use of the term 
“trade” in the Coasting and Fishery Act of 1793, made the following statement which was 


quoted by the Court in Atlantic Cleaners & Dyers: 


“~Nhenever any occupation, employment, or business is carried oni for the 
purpose of profit, or gain, or a livelihood, nor in the liberal arts or in the 
learned professions, it is constantly called a trade.” 286 US'S. at 436 (Emphasis 
added). 


In excluding the liberal arts from the definition of trade, the Supreme Court precludes 


application of the Sherman Act in the instant case. 

In 1950 .the Supreme Court again applied the Nymph standard in United States v. 
National Association of Real Estate Boards, 339 U.S. 485 (1950). The sole inquiry wes 
whether the business of a real estate broker was “trade” within the meaning of Section 3 of 
the Sherman Act. Justice Douglas, on behalf of the Court, stated that (1) the activity wes 
“commercial”, and (2) that it was carried on for a profit. The Court stated: | 


_ “Their activity is commercial and carried on for profit , ..- The 
competitive standards which the Act sought to preserve in the field of trade 


and commerce seem as relevant to the brokerage business as to other ‘branches 
of commercial activity.” 339 U.S. at 492 (Emphasis added). 
The Court applied the Nymph standard and concluded that the business of a real estate 
broker constituted “trade” within the meaning of Section 3. | 
As applied to the instant case, the holdings of Atlantic Cleaners and National 
* Association of Real Estate Boards are clear. The Nymph formula definitely precludes 
application of the antitrust laws to the profession or the liberal arts. Further, a fundamental 
three-tier test is set up by National Association of Real Estate Boards . (1) whether the 
activity is commercial, (2) whether it is carried on for a profit, and. (3) whether the 


competitive standards embodied in the Sherman Act are relevant to the activity in question. 


(2) The Carrying On Of Higher Education Is Not A Commercial Activity. 
National Association of Real Estate Boards, supra, requires that an “activity” be 
commercial before the antitrust laws can be applied to regulate that activity. 
: , 


That higher education is not a commercial activity ts universally recognized. Education 


is a public service and higher educational institutions are maintained, not for profit, but for 
the public. As the Court said in Chicago Business College v. Payne, 20 App. D.C. 606 
{1902}: , 
“The lower education, when it is not given by the State, or through some 
public agency, or by some religious organization as a matter of benevolence, is 
usually left to individuals to be conducted as a business; while instruction in 
the higher branches of human knowledge is generally disseminated through 
those institutions of learning, popularly known as such, which owe their origin 


to private or public munificence and are established solely for the public good 
and not for private gain.” 20 App. D.C. at 613 (Emphasis added). 


These cases are in fundamental accord with the exclusion of the “liberal arts” from 
trade by the Johnson definition embodied in the Nymph test. 


C. The Competitive Standards Embodied In The Sherman Act Are Irrelevant To 
Higher Education. vi 

The Court in National Association of Real Estate Boards, supra, specifically found that 
the competitive standards of the Sherman Act were relevant to the business of real estate 
brokers. Such a finding could not be made in the instant case. 

Since the early days of the Sherman Act, the Supreme Court has recognized that the 
end sought to be achieved by the statute was effective competition by economic units. In 
FIC v. Raladam Co., 283 U.S. 643 (1931), the Court approved an earlier statement in FTC 
v. Sinclair Refining Co., 261 U.S. 463, 476 (1922) which said: 

“The great purpose of both statutes [the Sherman Act and the Federal 

Trade Commission Act! was to advance the public interest’ by securing fair 


opportunity for the play of the contending forces ordinarily engendered by an 
honest desire for gain.” 


And the Court squarely held that the protection afforded by both statutes 
“__ presupposes the existence of some substantial competition to be 
283 U.S. at 648. See also Northern Pacific Ry. Co. v. United States, 356 U.S. 1, 4 (1958) 
(“... the policy unequivocally laid down by the [Sherman] Act is competition.”). 
Given this goal of rivalry between contending economic units sought to be attained by 
the antitrust laws, it is clear that the entire regulatory scheme is wholly foreign to higher 
education. This is so because the relationship between colleges is cooperative, not 


competitive. Higher education is permeated by programs for exchanges of professors, 
permitting students to take courses for credit at other institutions, and generally involving 
pooling of resources. Such cooperative endeavors are not a hallmark of business 
competition, and thus to apply the Sherman Act to higher education is to engtaft foreign 
concepts onto a system to which it is ill suited. The teaching of Sinclair Refining is clear: 
The Sherman Act's purpose is to preserve the competitive relationship between business 
entities. The Act is not intended to impose competition 2s the relationship among 


institutions which have never before had competition among them. 


D. The Reach Of The Sherman Act Is Consonant With The Reach Of The Restraint 
Of Trade Doctrine At Common Law. : 


(1) The Sherman Act was intended to codify the common law on restraint of 


trade. 
The legislative history of the statute established a fundamental proposition: the 
Sherman Act was intended to provide, on a national basis, a remedy dealt with on a 
state-wide basis by the common law. The Act codified the principles of the common Jaw 
| 
with regard to restraint of trade. Whether a particular activity is within the scope of the 
Sherman Act must be determined by whether or not common law restraint of trade 
concepts were applied to the activity. 
Thus, Senator Sherman, in describing the bill, stated: 
announce a new principle of law, but applies old 
iples of the common law to the “complicated 
_ jurisdicti d Federal Government. Similar contracts in any 
State in the Uni n law or statute law, null and void. Each 


state can and does preven i within the’ limit of the 
state.” 21 Cong. Rec. 2456, cited i (Emphasis added). ! 


Senator Sherman, in debates, discussed in detail certain state court common law 
restraint of trade cases, the deciding principle of which the Senator sought to have enacted 
into national law. Cf. Apex Hosiery Co. v. Leader, supra, 310 U.S. at 497, fn. 17. 

Senator Sherman cited Richardson v. Buhl, 77 Mich. 632, 43 N.W. 1102 (1889), a 
leading case decided by the Supreme Court of Michigan. The Court there held that a 
contract to enforce a monopoly in the manufacture of matches was illegal as a restraint of 
trade. The Diamond Match Co., according to the Court, was organized for the purpose of 


aggregating 


#* ® ® an enormous amount of capital, sufficient to buy up and absorb 
all of that kind of business done in the United States and Canada, and to 
prevent any other person or corporation from engaging in or carrying on the 
same, thereby preventing all competition in the sale of the articles 
manufactured. The sole object of the corporation is to make money by having 
it in its power to raise the price of the article or diminish the quality to be 
made and used at its pleasure.” 43 N.W. at 1110. (Emphasis added). 


Senator Sherman placed emphasis upon People v. North River Sugar Refining 
Company. 3 N.Y. Supp. 401 (Cir. Ct. N.Y. County 1889), affd. 7 N.Y. S. 406 (Sup. Ct. 
1889). This was the leading case in which the common law was used as a basis for declaring 
a trust illegal. Senator Sherman cited the opinion of Justice Barrett, 3: N.Y.S: 401, which 
reviewed the common law on the subject. 

“But all the cases, ancient and modern, agree that a combination, the 
tendency of which is to prevent general competition and to control prices, is 
detrimenta! to the public, and consequently unlawful .. . . Judge Daly sums up 
the result of his examination of the cases in these words: ‘That combinations 
are unlawful, the design and effect of which necessarily is to give the party 
combining a monopoly, more or less, for any length of time, of the 
manufacturer or sale of a commodity, * * * or to regulate and control the price 
of a commodity, * * * or to secure any pecuniary advantage in restraint of 


trade which would be injurious to the community.’ ” 3 N.Y. Supp. at 409 
(Emphasis added). 


Justice Barrett cites six cases on this point, all of them involving a traditionally 
commercial activity and a restraint or monopoly entered into for the purpose of pecuniary 
gain. Not one applies the common law doctrine against monopolies or restraints of trade to 
activities that are not commercially or profit oriented. The same is true of other cases 
discussed by Senator Sherman. 


. (2) The common law test was the standard on which the AMA case was decided 
by this Circuit. : 

The opinion of this Court of Appeals in United States v. American Medical Ass’n., 110 

F. 2d 703 (D.C. Cir. 1940), cert. denied, 310 U.S. 644 (1940) and 130 F. 2d 223 (D.C. Cir. 

1942), 317 U.S. 519 (1943) rests on the applicability of restraint of trade concepts to the 

practice of medicine. Thus Justice Miller, in the second Court of Appeals decision sustaining 


the conviction of the defendants, stated: 


“It may be regrettable, that Congress chose to take over in the Sherman 
Act the common law concept of trade, at least to the extent of including 
therein the practice of medicine. Developments which have taken place during 
recent decades in the building up of standards of professional education and 


licensure, together with self imposed standards of discipline and protesional 
ethics, have, in the belief of many persons, resulted in substantial difference 
between professional practices and the generally accepted methods of trade and 
business.” (130 F. 2d at 238. 


E. Neither Common Law Restraint Of Trade Concepts Nor The Sherman Act Have 


Ever Been Applied To Higher Education. 

Research with respect to both American and English restraint of trade: Preteens does 
not produce any case applying the restraint of trade concept to higher education. We are 
unable to find a single case, either English or American, where restraint of trade concepts 
were successfully applied to an institution of higher education, or to an association of 
institutions of higher education. Webster, in its extensive briefs, has never cited such a case. 
The total absence of such cases is highly significant, and should suffi ice to preclude 
application of the Sherman Act in the instant case. 

Furthermore, research has revealed not one case where the Sherman Act has been 
applied to higher education. Nor has research revealed a single case where an institution 
engaged in higher education successfully invoked the Sherman Act. Webster has never cited 
such a case. There is absolutely no precedent for the relief Webster seeks. | 


F. The District Court’s Dependence On The AMA Decision Was Erroneous. 

* Besides the existence of common law cases which applied restraint of trade concepts to 
the practice of medicine, the AMA Court had before it a combination which was clearly 
motivated by the desire to protect the economic position of the individual practitioner. 

In 1937, the’ A.M.A., the District Society, and certain individuals entered into a 
ruthless and concerted course of conduct to destroy Group Health Association, a prepaid, 
risk sharing, medical program. Any member of the District Society who either joined GHA‘s 
staff or consulted with physicians on its staff was threatened with disciplinary action. In 
fact, several members were either forced to resigri or were expelled from the Society. Steps 
were taken to obstruct the doctors on GHA’s staff from treating and operating upon 
patients in Washington hospitals. A “white list” of approved organizations, groups and 
individuals, with the name of GHA omitted, was curculated. Members were threatened with 
disciplinary action if they dealt with anyone who was not on the list. 

The A.M.A., the District Society, and various other defendants were indicted for a 
conspiracy in restraint of trade in the District of Columbia, in violation of Section 3 of the 
Sherman Act. In describing the charge, Chief Justice Groner said: 


“The conspiracy is charged to have had as its background the long 
continued policy of opposition on the part of American Medical Association to 
risk-sharing plans for medical service, growing out of the fear of its members of 
business competition from doctors connected with such organizations.” 110 F. 
2d at 707. (Emphasis added). ; 


The Report of the Attorney General’s National Committee to Study the Antitrust 
Laws confirms both the common law test and the necessity of a commercial orientation of 
the combination to bring it within the scope of the Sherman Act. The Report at 63, n. 232, 
states - with reference to the 4_}/.4. case: 

“Since af comymon law contracts in unreasonable restraint of the 
physician’s right to practice his profession were often held to be unenforceable, 

the business aspects of the learned professions fall within the limits of the 

Sherman Act, both in the District of Columbia and federal territories, if they 


fall within the jurisdictional reach of the ‘trade or commerce’ clauses of the 
Act.” (Emphasis added). 


The dangers inherent in an open-ended application of the Sherman Act to the 


professional - as distinguished from the businesslike - aspect of medical practice were 


pointed up by commentators at the time. : 

The instant case is not concerned with the “businesslike aspects” of higher education. 
The eligibility criteria, the validity of which is in question, did not spring from economic 
_ considerations; it sprang from purely educational considerations, both philosophical and 
practical. Webster has never even attempted to show that the nonprofit criteria grows out of 
economic or businesslike considerations. Absent such a showing, the traditional exclusion of 
higher education from trade retains its full integrity, and the AMA caseS.are not applicable. 
Il. NO COMBINATION OR CONSPIRACY IN RESTRAINT OF TRADE EXISTS 

The District Court opinion manifests a unique approach to proof of conspiracy or 
combination. If it stands, future plaintiffs suing under the Sherman Act will in effect be 
relieved of proving a combination - all they will need to show will be the existence of an 
organizational structure’ - no matter what the nature of the organization. 

The District Court’s opinion dismisses the combination requirement of the Act in three 
sentences: 

“Plaintiff does not contend that the members of Middle States conspired 
specifically to restrain its trade nor that the six regional associations formed the 
Federation for that purpose. The evidence negates the existence of any evil, ° 
purposeful plotting by the defendant and Webster concedes that the reason for 


combining was honorable and laudable. However, it is clearly apparent that the 
intent to combine was present in each case and that the two associations, by 


their very formation, represent combinations and did enter into contracts.” 
Opinion, p. 25. : 


The District Court’s holding that the very formation of an essociation! represents a 
combination is unsound. Not one case is cited in support of the proposition. It flies squarely 
in the face of precedent. If upheld, it would give rise to wholesale liability. | 
The failure of the District Court with regard to combination is fundamental. The Court 
did not even define, much less analyze, the relevant market. Even liberally defined, the 
relevant market in this case could not be more than higher education in the District of 
Columbia. Yet, the Court made no finding that Middle States possessed or exercised 
coercive economic power of sufficient magnitude over this field to be able to restrain the 

- ability of Webster to compete. | 
Plaintiff wholly failed to prove a combination in restraint of trade. The flourishing 
condition of Webster negates that it was in fact restrained. The nature and activities of 
Middle States negate the fact or possibility that it possessed the ability to restrain Webster’s 
trade. ; a 
Middle States has nor fixed the price of higher education in the District of Columbia. 
Middle States has or controlled the amount of higher education available in the District. 
Middle States has not attempted to lower the quality of higher education in the District so 
that an educational “trust” or monopoly could realize higher profits. Middle States has 
worked no group boycott against Webster to prevent them from participating in higher 
education in the District. The fact that they have so participated and dramatically increased 


the size of their student body in the last ten years completely negates this possibility. 


A. The District Court Erred In Holding That Mere Organization As An Association Is 
Sufficient To Prove Conspiracy Or Combination Under The Sherman Act. 

Mere organization simply does not constitute a combination in and of itself. Because 
Middle States is a membership organization of numerous colleges and universities, this 
proposition is most easily illustrated by reference to the group boycott cases. 

Two evidentiary steps are necessary to show the existence of a group boycott: (1) the 
decision to exclude a particular entity from membership or approval, and (2) the use of 
coercive power to keep the nonmember from engaging in the relevant activity. Cf. United 
States v. Insurance Board of Cleveland, 144 F. Supp. 684, 698 (D.C. Ohio 1956). 

There is no question that MSA has withheld membership and approval from Majorie 
Webster Junior College. The issue, in the context of conspiracy or combination, is whether 


it subsequently exercised ‘a coercive power based on a monopoly position to preclude 


Marjorie Webster from carrying on its activities, thus removing it as a “competitive” threat 
to its members. : 

Two cases illustrate ‘the nature of this second evidentiary requirement. In Radiant 
Burners, Inc. v. People’s Gas Light and Coke Co., 364 U.S. 356 (1961) the plaintiff Radiant 
Burners, a manufacturer of heating units, alleged that the American Gas Association, Inc. 
(“AGA”), a membership corporation, had violated Section 1 of the Sherman Act. Radiant 
Burners alieged that the AGA had adopted a “seal of approval” which it affixed to such gas 
burers as it determined had passed its test. This seal was denied to plaintiff’s burners. 

AGA included in its membership, utility companies which provided gas in the areas 
where plaintiff wished to sell its burners. AGA enforced its “seal of approval” through the 
refusal of its utility company members to provide gas for use in nonapproved gas burners. 
Thus, through the use of its power, AGA effectively excluded plaintiff's nonapproved gas 
burners from the market, as plaintiff’s potential customers would not be able to obtain gas 
for any burner purchased from plaintiff. 

Thus in Radiant Burners, the two step burden set out above is clearly 
iMustrated: (1) AGA decided not to give Radiant Burners the “seal of approval” (2) it 
absolutely foreclosed Radiant Burners from the market by excluding it from the supply of 
on | 

- “To fall within the rule of the Radiant Burners case, MSA would have had not only to 

withhold approval to MWJC, but also to have cut off the supply of students going to the 
Plaintiff. en ; 
The same principle is implicit in Fashion Originators’ Guild of ‘America v. F.T.C., 312 
U.S. 457 (1941). Fashion Originators’ Guild of America was an organization of enterprises 
engaged in the design, manufacture, sale and distribution of women’s garments, and also the 
manufacturers of textiles. The member garment manufacturers claimed to be creators of 
original designs of fashionable clothes for women. The member textile manufacturers claim 
to be creators of original fabric designs. 

After these designs entered the channels of trade, other manufacturers systematically 
made and sold copies of them - the copies selling at lower prices than the originals. The 
originator manufacturers referred to this as style piracy, and through the Guild they 
combined themselves for the admitted purpose of destroying all competition from the sale 
of garments copied by other manufacturers from designs put out by Guild members. The 


Guild took two steps: (1) It pressured 12,000 retailers throughout the country to sign 
agreements promising to “cooperate” with the Guild. (This step may be viewed as analogous 
to membership or seal of approval). (2) The Guild then set up a system of cards - red 
cards for noncooperating retailers, and white cards to cooperating retailers, and distributed 
these cards to member manufacturers. The member manufacturers refused to sell any 
products to noncooperating retailers, thus gravely threatening the ability of noncooperating 
retailers to compete with cooperating retailers. 

The Supreme Court held that the arrangement constituted a group boycott violative of 
Sherman and Clayton Acts. - : : 

Again, as in Radiant Burners, the combination had exercised its coercive power to 
exclude the outsider from participating in the relevant activity. It is’ the exercise of this 
coercive power to enforce uniform patterns of conduct on the part of the combination 
members, the effect of which is to preclude or gravely hinder the outsider’s competitive 
abilities, which is the essence of group boycott. | 

Such an exercise of power is not present in this case. Webster has demonstrated only 
the existence of a membership criterion which excludes profit making institutions. It has 
not shown (1) that MSA has the coercive power to enforce a particular pattern of conduct 
_ on its members, or (2) that MSA has exercised that power to preclude the plaintiff from 
carrying on the activity it is engaged in, 

‘ “The relevant point of pressure would be on the secondary schools who send students to 
Marjorie Webster. Webster has not shown that member secondary schools who send students 
to Marjorie Webster have suffered any sanction whatsoever from the Middle States 
Association. The evidence demonstrated that member secondary schools did send their 
students to Marjorie Webster. : 

Even if the alleged boycott is generalized, no showing of the exercise of coercive power 
has been shown. Plaintiff has totally failed to show that MSA sends any directives or 
instructions to its secondary school members directing them not to send high school 
graduates to unaccredited institutions in general. | 

_ What evidence there is in the record negates the existence of the exercise of coercive 
power to hamper the Plaintiff in carrying on its chosen activity. ; 


B. The District Court Erred In Finding A Combination Or Conspiracy In The Random 
Behavior Of Isolated Members Of Middle States. | : 
The District Court placed reliance on the fact that some colleges and universities will 


not accept transfer credits from an unaccredited institution. The theory on which this 
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matter is cited is not clear. The pattern with regard to acceptance or rejection of credits 
from unaccredited institutions is totally random. Most MSA member institutions of higher 
education do accept transfers from unaccredited institutions, although some impose special 
conditions. There is no proof that most Middle States members don’t accept Webster's 
credits. With regard to Middle States members, Webster was only able to show that II such 


institutions refused to accept their credits out of a total of 346 colleges or universities which 


are members of Middle States. Webster claims that over 200 institutions accept their credits. 
Many of these must be in the Middle States area. 
There is no showing of parallelism - much less conscious parallelism - with regard to 
acceptance or rejection of transfer credits. The Trial Court made no finding that Middle 
States exercised coercive power on member institutions to reject credits from unaccredited 
institutions, or indeed, that Middle States had any policy whatsoever on this matter. 
Webster attempts to render illegal the behavior of some MSA member institutions 
which, on the basis of their own decision, reject Webster transfer credits. Webster seeks to 
make such eccentric behavior itself constitute a Sherman Act violation ‘on the part of an 
organization to whom these isolated institutions belong. The Supreme Court has rejected 
this approach. In Theatre Enterprises. Inc. v. Paramount Film Distributing Corp., 346 U.S. 
537 (1954), a case where proof of parallel action was established, the Supreme Court stated: 
a “The crucial question is whether respondents’ [members of the alleged 

* conspiracy] conduct towerd petitioner stemmed from independent decision or 
from an agreement, tacit or express....[T]his Court has never held that 
proof of paraile! business behavior conclusively establishes agreement or, 
phrased differently, that such behavior itself constitutes a Sherman Act 
offense. Circumstantial evidence of consciously parallel behavior may have 
made heavy inroads into the traditional judicial attitude toward conspiracy but 


‘conscious parallelism’ has not read conspiracy out of the Sherman Act 
entirely.” 346 U.S. at 540-41 (emphasis added). 


The challenged behavior in this case - the refusal of 11 institutions which are members 
of Middie States to accept Webster’s credits - constitutes, if anything, “unconscious 
nonparallelism.” 

This Court has closely followed the Theatre Enterprises rule. In Orbo Theatre Corp, v. 
Loew’s, Inc., 261 F. 2d 380, (D.C. Cir. 1958), cert. denied, 359 U.S. 943 (1959), this Court 
affirmed per curiam 2 District Court opinion in which parallel business behavior alone had 
been deemed insufficient to establish the conspiracy element of a Sherman Act violation. 

Plaintiff, a theatre operator in Maryland, contended that Defendants, who were movie 
producers and distributors in Washington, violated Section 3 by their practice of 
withholding release of new movies to it for a 21-day clearance period during which time the 
pictures were shown exclusively at Defendarits’ theaters in the District. There, as here, 


plaintiff sought to blow up instances of random behavior into a sinister pattern of 
intentional, concerted action against it. Judge Holtzoff’s opinion in the District Court (156 


F. Supp. 770), however, held for defendants: 


“The fact that parallel action was taken by alleged conspirators may under 
certain curcumstances justify the court in drawing the conclusion that the 
parallel action was concerted action. Such an inference is permissible, but is not 
compelled. Whether to reach it in any particular case depends on the remainder 

-of the evidence and the surrounding circumstances. Parallel action may indeed 
by concerted action, but it may also be due to the fact that persons concerned 
arrived at the same simple solution of a common business problem. Here the 
problem was a comparatively simple one, and the solution reached was more or 
less obvious. If the various officers and employees involved in the decision 
refrained from testifying on this point, the court might well draw en adverse 
inference. On the other hand, considering the fact that there was absolutely no 
evidence of the alleged conspiracy, beyond the taking of parallel action; that 
each of the participants denied any communication or consultation with any of 
the co-defendants; and that none of the witnesses was in any way impeached or 
gave any testimony that was in any way inherently incredible, . . . were jointly 
planned or concerted. In fact, the Court cannot do so without reaching the 
conclusion that some of the witnesses testified falsely.... The Court, 
therefore, concludes that the plaintiff did not establish by a preponderance of 
the evidence that there had been a conspiracy on the part of the defendants to 
exercise an undue or illegal restraint against the operations ef the Villa 
Theater.” 


156 F. Supp. at 775-6. Judge Holtzoff was affirmed on this and every other point by this 
Court. 261 F. 2d 380. | 

Judge Holtzoff’s holding would be just as apt in the instant case. The only cognizable 
harm that might be deemed to accrue to plaintiff by virtue of its lack of accreditation is the 
difficulty it alleges its students suffer when seeking to transfer to other colleges. Like the 
plaintiff in Orbo in dealing with random behavior, plaintiff here paraded before the District 
Court several instances in which Webster students were told that their credits would not be 
acceptable because Webster is unaccredited. However, representatives of the institutions 
concerned testified that their individual admissions policies were theirs and theirs alone, and 
not dictated by Middle States. Moreover, the number of institutions at which Webster 
students experienced this difficulty is only a fraction of the Middle States membership. 
Finally, here, too, “there was absolutely no evidence of the alleged conspiracy”, and the 
District Court made no such finding. Plaintiff, in short, came nowhere’ near to meeting its 
burden of showing by a preponderance of the evidence that there was any conspiracy or 
even concerted action by defendant or its members to restrain plaintiff's “trade”. 

See also Delaware Valley Marine Supply Co. v. American Tobacco Co., 297 F. 2d 199 
(3rd Cir. 1961), cert. denied, 369 U.S. 839 (1962)(uniformity of action found, but held 


“not enough to sustain a finding of conspiracy”, which “remains an essential ingredient of a 
case based on Section 1.");and Independent Iron Works v. U.S. Steel Corp., 322 F. 2d 656, 
661 {Sth Cir. 1963), cert. denied, 375 U.S. 923 (1963). 


C. A Finding Of Conspiracy Or Combination Cannot Be Premised On The Mere 
Circulation Of A List By An Association. 

Webster attempts to render circulation of a list by an organization instant proof of 
conspiracy. Webster places total dependence for this argument on Eastern States Lumber 
Association v. United States, 234 U.S. 600, 612-614 (1914). A reading of that case 
demonstrates its lack of applicability to the case at bar. ; 

An association of retail lumber dealers circulated a list of wholesale lumber dealers who 


sold directly to retail consumers. This list was confidential and sent only to member dealers. 
The Supreme Court's holding was based on the obvious intent of the Association to work a 
boycott on wholesalers dealing directly with retail consumers, while by - passing the 
member retailers. The Court stated: 


“~When viewed in the light of the history of these associations and the 
conflict in which they were engaged to keep the retail trade to themselves and 
to prevent wholesalers from interfering with what they regarded as their rights 
in such trade, there'can be but one purpose in giving the information in this 
form to the members of the retail associations of the names of all wholesalers 
who, by their attempt to invade the exclusive territory of the retailers, as they 

* pegard it, have been’ guilty of unfair competitive trade. These lists were quite 
commonly spoken of as blacklists, and when the attention of a retailer was 
brougtit to the name of a wholesaler who had acted in this wise it was with the 
evident purpose that he should know such conduct and act accordingly. True it 
is that there is no agreement among the retailers to refrain from dealing with 
listed wholesalers, nor is there any penalty annexed for the failure so to do; but 
he is blind indeed who does not see the purpose in the predetermined and 
periodical circulation of this report to put the ban upon wholesale dealers 
whose names appear in the list of unfair dealers trying by methods obnoxious 
to the retail dealers to supply the trade which they regard as their own.” 234 
U.S. at 608-609. 


The District Court’ specifically stated that Middle States did not intend to restrain 
Webster’s trade. Absent either intent or use of coercive power to enforce a particular pattern 
of conduct on its members with regard to nonlisted institutions, Eastern States has no 
applicability. 


| 

D. Webster's “Trade” Has Not Been Restrained. | 
Assuming arguendo that Webster is in “trade”, that “trade” has not been restrained by 
Middle States. In the District Court, Webster made much of the fact that since 1967, it has 
suffered a decline in its number of applicants. It sought to lay this decline at MSA‘s 
doorstep as the alleged result of MSA’s refusal to accredit. The District Court refused to go 
that far, but it did make a Finding of Fact as to the number of applicati 
class years 1964-70. (F.F. 52). The Court also found that “the number of applicants denied 
admission by Webster steadily increased from approximately 200 in 1963-64, which number . 
of rejections has continued through 1965-66.” Finding No. 53. ; 


Figure 1 in the Statement of Facts, supra, precludes any inference that the decline in 


ions received for the 


applications received has been caused by Middle States. Figure 1 shows that all five women’s 
colleges in the District, including Webster, has suffered a drop-off in applications received, 
beginning in class year 1966. All the other colleges, save Webster, are Middle States 
members. At the trial, Appellant introduced unrebutted evidence as to the causes of this 
decline: the peak of the post war baby boom; increasing preference for co-educational 
institutions, the highly publicized crime situation in the District, etc. Clearly, if the same 
“narm" that accrues to Webster also accrues to the Middle States members in the District, 
the cause lies elsewhere than in the refusal to accredit. cS 


And the fact that Webster has rejected a greater and greater number if applicants, year 


after year during the operation of the alleged “conspiracy” hardly constitutes proof that it 
has suffered irreparable harm from its non-accredited status. | 


A final fact militating against the District Court's conclusion is the spectacular increase 
in Webster's profits during the years 1 961-67. The Schedule of Webster’s financial posture 
introduced at the trial by Defendant (MSA X 525A) shows that Total College Income had 

” increased 82.3% by July 31, 1967 over what it was in the year ended August 31, 1961. More 
revealingly, while Total College and Total Administrative Expense rose 55% and 90% 


respectively, Webster’s Net Operating Income tripled during the same period. 

The District Court made no findings as to Webster’s financial condition. Indeed, the 
robust figure that Webster cuts on the balance sheet is hardly compatible with the image of 
the victim of a conspiracy suffering irreparable harm. In addition, the lack of any 
demonstrable monetary damage brings Webster within the rule of cases holding that a 
private antitrust plaintiff must prove the fact of damage 28 a prerequisite to maintaining the 
cause of action. | E 


CONCLUSION 


The judgment of the trial court should be overruled and appellee’s complaint should be 
dismissed in its entirety. ; 


Respectfully submitted, 
Robert A. Mills, Esq. 
McNees, Wallace & Nurick 
100 Pine Street 
Harrisburg, Penna. 17108 
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This brief is intended to demonstrate that the State 
of New York by its legislation and the decisions of its courts 
(in at least one of which, 2 "leading" case, Pace College was 
a litigant) has distinguished between educational institutions 
operated exclusively for educational or other non-profit purposes 


and those which are not; and thus the similar distinction made 


by appellant Association has respectable precedent. 


The statute is section 420 of the Real Property Tax 
Law (formerly section 4, subd. 6 of the Tax Law) reading, in 


part: 


*g§ 420. Non-profit organizations 


"1. Real property owned by a corporation or 
association organized exclusively for the moral or 
mental improvement of men and women, or for * * * 


educational, * * * purposes, * * * and psed exclusively 
for carrying out thereupon one or more of such purposes 
either by the owning corporation or association or by 
another such corporation or association as hereinafter 
provided shall be exempt from taxation as provided in 
this section. Such real property shall not be exempt 
if any officer, member or employee of the owning 
corporation or association shall receive or may be 
lawfully entitled to receive any pecuniary profit from 
the operations thereof, except reasonable compensation 
for services in effecting one or more of such purposes, 
or as proper beneficiaries of its strictly charitable 
purposes; or if the organization thereof for any such 
avowed purposes be a guise or pretense for directly 

or indirectly making any other pecuniary profit for 
such corporation or association or for any of its 
members or employees; or if it be not in good faith 
organized or conducted exclusively for one or more 

of such purposes. 


"2, If any portion of such real property is not 
so used exclusively to carry out thereupon one or more 
of such purposes but is leased or otherwise used for 
other purposes, such portion shall be subject to tax- 
ation and the remaining portion only shall be exempt; 
** *," 


The statute was applied and interpreted in 


Matter of Pace College v. Boyland, 
——TWNY 2d 525, —~O” ee 


the facts of which were that this college, organized exclusively 
for educational purposes, made an arrangement with Horn & Hardart 
("Automat") to run the cafeteria in the college premises at the 
business risk of Horn & Hardart, i.e., take any loss or retain 
any profit simply because the college was unable to operate the 
lunch-room itself. The Tax Commission, the trial court (11 

Misc 2d 387) and the Appellate Division (4 A D 2d 855) held 


that the lunch-room portion of the premises lost the tax 


exemption because it was being used for profit making pur- 
poses. The Court of Appeals reversed, holding that the 
furnishing of meals was an “educational purpose” and 
within the meaning anda intent of the Tax Law the property 
did not lose its exemption because the particular method 
used did not diminish the essential fact that the college 
was operating the cafeteria. This was “not renting space 
to some disassociated enterprise," for example, a book shop 


or sporting goods retailer. 


On the other hand, a “private” school whose owner 
was “lawfully entitled to receive any pecuniary profit that 
may be earned™ waS not given exemption even though actually 
there were no profits and only losses. 

Matter of Semple School for Girls v. Boyland, 
. Y. - 

A finer and more subtle distinction further separating 
educational institutions even “public,” was made in another 
Pace College case, 

Matter of Board of Education V- Pace College, 
STA D 2d 87; (i e. speal to court 
of Appe > da 708, but 
settled before argument in Court of 
Appeals). 


There, the college resisted condemnation proceedings by the 


local, public school district to acquire 50 acres of the col- 


lege's campus for a public school site. The college's defense 


was that the 50 acres was "already devoted to a public use.” 
Special Term of the Supreme Court held in favor of the col- 
lege, but the Appellate Division reversed on the ground that 


"the defense of a prior public use is available only toa 


property owner who has been granted power to condemn 


equivalent to that of the petitioning condemnor, and that, 
since Pace has been granted no such power, it may! not resist 
appropriation of the subject parcel by plaintiff, which has 


(Education Law, § 404, subd. 2)." 


Hence, it is no new thing but now settled law that 
distinctions can be made between schools that are devoted 
entirely to education without any profit incentive and those 
which permit profits to be made though the Likelihood of 
profit is remote, and to award subsidies in the form of tax 
exemption to the first group; and between institutions that 
are "very public" in the sense that they have been granted 
the power of eminent domain (e.g., University of Southern 
California v. Robbins, 1 Cal. App. 2a 523, 37 Pp. 2d 163, 
cert. den., 295 U. S. 738) and those who have to negotiate 
the purchase of property, and to award the subsidy in the 
form of protection against taking away by another public 


body of the property it has and needs for its school plant. 


Parenthetically, and in reference to the case of 
Cornell University v. Messing Bakeries, Inc., 285 App. Div. 
490, affd., no opinion, 309 N. Y. 722 (in which the under- 
signed was also counsel), cited in the footnote to p. 57 
of Appellant's (draft) brief on this appeal, Cornell partly 
predicated its complaint on the theory that there was actual 
competition between it and the defendant because “the current 
expenses of the colleges of agriculture and home economics 
are and have been defrayed, in part, by receipts from the 
sale of food products marketed and sold under the plaintiff's 
name” (Record on Appeal, p. 5, fol. 13), which, in its bill 
of particulars it amplified by stating were "the following 
food products under its name: Milk, buttermilk, etc., 
marketed and sold * * under its name since in or about the 
year 1902 * * in various cities, towns and villages in the 
State of New York and elsewhere * * at wholesale and retail 
* *." (same Record, pp. 11-12, fols. 33-5). The trial cour:: 
found (same Record, p. 15, fols. 44-5) that "the plaintiff 
realizes, incident to its educational and research programs 
jn the fields of agriculture and home economics, approximately 
$1,000,000 annually from receipts from the sale of products; 
and one-half of this amount is realized from receipts from 
the sale of food products under the plaintiff's name." Thus, 


Justice (now Judge of the New york Court of Appeals) Bergan's 


language in the opinion (285 App. Div. at 492) that it "was 


not necessary to jurisdiction or to relief that plaintiff be 


in another business in the same line” and “the ground for 
equitable intervention is not merely ‘unfair competition’ 
in the limited sense of protecting the solidly! acquired 
business rights of one business enterprise against another 
striving for the same market," takes on added significance 
because the issue found by the trial court and serving as 


a foundation for its judgment, was lively contested. 


It is respectfully urged that the judgment of the 


District Court should be reversed and the complaint dismissed. 


October 22, 1969. 
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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 


(1) Is higher education, including the accreditation of 
institutions, trade or commerce and thus vithin| the regulatory 
scope of the Sherman Act? 

(2) Is a purely private “combination of institutions of 
higher education" as defined in the Higher Education Act of 
1965 PL 89-329 entitled to favored treatment, = should the 
restrictions of the Sherman Act apply to its activities? 

(3) Is such a purely private “combination of institutions 
of higher education" which does not purport to — as an arm 
or agent of Congress or of the District of Columbia subject to 
the Constitutional restraints of due process? 

(4) Is plaintiff Marjorie Webster Junior College, Inc., 
which is already accredited by the District of Columbia Board 
of Education, entitled to compel defendant Middle States Asso- 
ciation of Colleges and Secondary Schools, mere to consider 


its application for regional accreditation? 


STATEMENT OF THE CASE 


Plaintiff-Appellee Marjorie Webster Junior College, Inc., 
is a business corporation of the District of Columbia, owned 
an@ controlled by the members of one family, who hold most of 
the administrative and corporate offices in the corporation and 
institution and who are its sole stockholders. It is organized 
for profit. It has successfully operated from 1947 to the 
present without evaluation and accreditation by Defendant— 
Appellant Middle States Association of Colleges and Secondary 
Schools, Inc. 

Defendant is a nonprofit educational organization incor- 
porated under the New York Education law in 1966. Its pre- 
decessor, an unincorporated association, had been in existence 
since 1886. 

In June 1966 Webster sought equitable relief - and no 
damages - against @efendant under Section 3 of the Sherman 
Act because defendant refused to consider plaintiff as eligible 
for evaluation and accreditation since the latter was not a 
nonprofit or public institution with a Board of Trustees 
representing the public interest. Plaintiff also claims that 
defendant's eligibility criteria were unjust, arbitrary, and 


unreasonable, and that plaintiff was entitled to equitable 


relief therefrom because of defendant's status as a quasi- 


governmental organization. 
The Trial Court's decision was issued on July 23, 1969. 


Relief was granted to plaintiff on both counts. 


The Trial Court found that higher eacacion: including 
accreditation of institutions of higher education, is trade 
or commerce under Section 3 of the Sherman Act. 

It held that no evil intent existed on the part of 
defendant, that defendant was formed with laudable purposes, 
and that defendant has “elevated the quality of education." 
Despite these findings, the activities of Bocontans itself 
constituted a combination, contract, and conspiracy in 
restraint of trade. Because defendant's members had a “special 
advantage" which deprived plaintiff of a “business service," 
a restraint under the Sherman Act was established. 


Defendant's eligibility criteria were judged unreasonable 
because they did not further its own ain for improving higher 
education, which needed the benefit of commercial competition 
and the profit motive. ". . - Defendant's requirement that 
institutions of higher education be nonprofit organizations 
with a governing beard representing the public interest > 2 5 
is arbitrary, unreasonable, and contrary to the ‘public interest." 
(Opinion. Paragraphs 29-32, 43). 

With regard to the second count, the Trial'Court held that, 
while precedent in the field was limited, “eyndgmentad fair- 


ness dictates that plaintiff is entitled to prevail on count 


two." (Opinion. Para. 41). 


The Court concluded that the nonprofit standard is “arbitrary, 


discriminatory and unreasonable." (Opinion. Paragraphs 39-40). 


ARGUMENT 


INTRODUCTION 


Western Association of Schools and Colleges (WASC) is 
one of the six regional accrediting associations referred to 
by name in the opinion of the District Court herein, and is 
a member of the Federation of Regional Accrediting Commissions 
of Higher Education. 

WASC is not immediately concerned with “plaintiff's 
@esire to obtain regional accreditation" for the reason that 
geographically plaintiff is without the area served by WASC. 

WASC is vitally concerned, however, with the purported 
application of the Sherman Antitrust Act and the Clayton Act 
to defendant's activities, as well as the assertion that the 
accrediting function is so inherently governmental in nature 
that its actions are “state actions ina constitutional sense 
subject to the restraint of due process." (Opinion. Para. 9). 
WASC is concerned for the reason that is own purposes and 
activities are substantially similar to defendant's purposes 
and activities, except that WASC serves a different geographical 


area. 


POSSIBLE CONSEQUENCES OF DISTRICT COURT'S 
RULING TO HIGHER EDUCATION IN THE UNITED STATES 


If it has become the law that the Sherman Antitrust Act 
and the Clayton Act are applicable to higher education, it must 
inevitably follow that all of the associations presently 
engaged in the work of accreditation will find themselves ex- 


posed to serious legal entanglements. The present case relates 


only to plaintiff's “desire to obtain regional accreditation." 


6. 


What of the future when a school or college which has been 
given regional accreditation, and accreditation is later 
taken away? Such cases are, for example, Parsons College 


vs. North Central Ass'n of Colleges and Secondary Schools 
271F. Supp 65, (N.D. Ill), (1967), and North Dakota vs. 
North Central Ass'n of Colleges and Secondary Schools 23 F 
Supp 694 (E.D. Ill.) aff'd 99 F2d 697 (7th Cir. 1938). Both 
cases involved only an attempt by the school to regain 
accreditation which had been taken away. The right of a student 
at such a school, who finds that he is damaged by the fact that 
his school has had its accreditation taken avay has not been 
passed upon. “Harm to the student is likely, since many states 
will not license persons to practice in certain! professions 
unless they have graduated from accredited schools." Kaplin 
and Hunter "The Legal Status of the Educational Accrediting 
Agency, etc." 52 Cornell Law Quarterly 104, 111 ns. It is 
not difficult to envision the harrassment to which accrediting 
organizations would be exposed at the hands of disgruntled 
students. : 

If the Sherman Antitrust Act and the clayton Act apply, 
it would make little difference whether a school organized for 


profit is accredited or not, as a result of this action. The 


consequences would remain the same. If the decision of the 


District Court is allowed to stand, accrediting) organizations 
would be vulnerable to suits for treble damages by students to 


a point where it might be folly to continue their existence. 


THE SHERMAN ANTITRUST ACT AND THE CLAYTON ACT 
DO NOT APPLY TO HIGHER EDUCATION 

Neither the Sherman Antitrust Act nor the Clayton Act 
should be extended to areas not intended by Congress. The 
areas in which Congress intended these acts to apply are 
crystal clear: these are "business competition," Apex Hosiery 
Co. vs. Leader 310 US 469; combinations “having commercial 
objectives,” Klor's Inc. v Broadway-Hale Stores 359 US 207; 
areas not included are “political activity," Eastern Railroad 
Presidents Conference v. Noerr Motor Freight, Inc., 365 US 
127, “the liberal arts” or "learned professions,” The Nymph 
cc 1 Sumn. 516, 18 Fed Cas 506 (No. 10388 1834) quoted, with 
approval, in Atlantic Cleaners & Dyers Inc. v- United States 
286 US 427, 436. 

The District Court in the present case realized the 
novelty of the attempt to apply the Sherman Act. In its 
opinion at page ll, it is said: 

"BR new and pivotal question here for determination is 


the applicability of the antitrust laws to the field 


of education. Is higher education, including the 


accreditation of institutions, trade or commerce and 


thus within the regulatory scope of the Sherman Act?" 


(Underscoring supplied.) 
At page 13 the Court sought to answer this in the following 
language: 
“The myriad financial considerations involved in build- 
ing programs, teachers' salaries, tuitions and miscel- 


laneous'operating expenses attest to the commercialism 


which necessarily exists in the field of hi 

education. Despite the opposition of many educators, 
there has been a recent trend toward the organieaton 

of faculty members to bargain collectively for better 
salaries and other benefits. Many institutions rent 
dormitory rooms and operate dining halls, Pook stores, 
and other service facilities. Also there is a commercial 
aspect to the sharp competition for government and pri- 
vate contracts and the quest for research grants. In 
1967-68 institutions of higher education expended more 
than 17 billion dollars. The projection for the year 
1976-77 is 41 billion. Higher education in mmecion today 
possesses many of the attributes of pastes: To hold 


otherwise would ignore the obvious and challenge reality." 


To hold that mere incidentals are the defining characteristics 
of colleges and universities obscures the main purposes of in- 
stitutions of higher education and mistakes the forest for the 


trees. "The myriad financial considerations" are necessary for 


the successful operation of most organizations, including 
| 


churches. Actual and projected expenditures for higher education 
| 

in the United States provide evidence of the implementation of 

the unique purposes of higher education rather than support for 


a relationship with trade or commerce. 


CONGRESS RECOGNIZES THE LEGITIMACY 
OF ACCREDITING ASSOCIATIONS SUCH AS DEFENDANT 


Congress has removed any doubt of its attitude concerning 
the legitimacy of associations engaged in higher education such 


as defendant and WASC by amending the Higher Education Act of 


9. 


1965, P.L. 89-329 (Plaintiff's Exh. 123). In Section 1201 
(3), the term “combination of institutions of higher educa- 
tion" is defined as: 

“a group of institutions of higher education that 

have entered into a cooperative arrangement for 

the purpose of carrying out a common objective, or 

a public or private nonprofit agency, erganization, 

or institution designated or created by a group of 

institutions of higher education for the purpose 

of carrying out a common objective on their behalf." 
As far as Congress is concerned, such a “combination of insti- 
tutions of higher education” should be given favored treatment. 
There would be no logical reason to recognize the necessity and 


desirability of such combinations and, at the same time, tie 


their hands by way of the antitrust laws. 


THE REPUSAL OF DEFENDANT TO CONSIDER PLAINTIFF'S 
APPLICATION WAS AND IS THE ACT OF A PRIVATE ASSOCIATION. 
DUE PROCESS IS NOT APPLICABLE. 


The assertion that defendant's accrediting function is so 
inherently governmental in nature that its actions are “state 
actions in a constitutional sense subject to the restraint of 
due process” lacks one essential ingredient: There must be 
some sovereign authority for whom defendant purports to act. 

Its acts under some circumstances then become the acts of the 
sovereign. It is a mere agent. 

Here, however, there is no such sovereign whom defendant 
purports to represent. The District of Columbia through its 
Board of Education has already accredited plaintiff. Defendant, 
in refusing to do so, obviously cannot, and does not, speak for 
the District. Nor is Defendant acting for Congress. Congress 
has disclaimed any intention of regulating educational standards. 

In the National Defense Education Act, 20 U.S.C. #401 and 
#402, this national policy is codified: 


10. 


"The Congress reaffirms the principle and declares that 


the states and local communities have and must retain 


control over and primary responsibility for) public 


education. . ." 20 usc 401 
az kk ! 
"Nothing contained in this Act shall be construed to 
authorize any department, agency, officer, or employee of 
the United States to exercise any direction, supervision, 
er control over the curriculum, program of instruction, 
administration, or personnel of any educational institu- 
tion or school system." 20 U.S.C. 402 | 
The correct theory is discussed at length in Parsons 
College, Inc. v. North Central Association 271 F. Supp. 65 
(N.D. I11 1967). In that case, it is said: | 
"In attempting to make this requisite showing that the 
action of the Association was wrongful, the College has 
charged, first, that the procedures which lea to the 
decision to discontinue accreditation operated to deny 
due process, and second, that the decision as a sub- 
stantive matter was arbitrary in a number of respects. 
Invoking a claim of due process, the college draws no 
support from the commands of the federal Constitution, as 
contained in either the Fifth or Fourteenth Amendment. By 
their terms, these constitutional guarantees control only 
the action of government. Designed to guara the individual 
against the overweening power of the state, they do not 
control the voluntary arrangements or relations ef private 
citizens in their private dealings with each other. Here 


there is no suggestion that the Association is an arm of 
| 


ll. 


government, making its acts the action of the state. 

With a corporate charter granted under general law, the 
Association stands on the same footing as any private 
corporation organized for profit or not. The fact that 
the acts of the Association in granting or denying 
accreditation may have some effect under governmental 
programs of assistance to students or colleges does not 
subject it to the constitutional limits applicable to 
government, any more than a private employer whose 
decision, to hire or fire may affect the employee's eli- 
gibility for governmental unemployment compensation. The 
termination of membership in a private association, organ- 
ized to maintain the standards in a profession or calling, 


does not, therefore, present a federal question. See 


Rosee v., Board of Trade of City of Chicago, 311F. 2nd 524 


(6th Cir, 1963). In a case involving an attack on the 


accreditation actions of this same Association, the court 
declared, ‘It is vain to appeal to a constitutional bill 
of rights, for such bills are intended to protect the 
citizen against oppression by the government, not to 
afford protection against one's own agreements.’ North 
Dakota v. North Central Association, 23 F. Supp. 694, 700 
(E.D. Ill. 1938), affirmed, 99 P.2d 697 (7th Cir. 1938). 
The term; 'due process’ is thus something of a misnomer in 
this field." 
It is clear that defendant's refusal to consider plaintiff's 
application was and is the act of a purely private association. 
There is no sovereign in the District of Columbia to which the 


blame, if any, can be attributed. Both Congress and the District 


12. 


have made this clear. Absent this essential ingredient, 


plaintiff's contention must fail. 


CONCLUSION 
The judgment of the District Court should be overruled, 


and plaintiff's complaint should be dismissed. 


Respectfully submitted, 


| 
John Merrill Scott 
P.O. Box 83 
Sebastopol, California 95472 
Attorney for Western Association 
of Schools and Colleges, 
Amicus Curiae 
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IN THE 


Mnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,351 


MARJORIE WEBSTER JUNIOR COLLEGE, INC., | 
Appellee, | 


MIDDLE STATES ASSOCIATION OF COLLEGES | 
AND SECONDARY SCHOOLS. INC.. 


Appellant, 


On Appeal from the United States District Court 
for the District of Columbia 


BRIEF OF APPELLEE 
IN OPPOSITION TO BRIEFS AMICUS CURIAE 


PRELIMINARY STATEMENT. 


Eleven briefs amicus curiae have been filed in this case supporting Appel- 
lant’s position. Most of the arguments in the amici are similar to those made 
by Middle States in its main brief! and are adequately discussed in our brief 


! Indeed, the brief of the Pennsylvania Association of Colleges and Universities appears 
to be a verbatim copy of the Middle States’ argument concerning the antitrust count, mod- 
ified by superficial editing and two minor additions. 


in opposition to Middle States. Where further discussion would be repetitive, 


we have referred to the appropriate sections of our brief. 


li. THE NEW ENGLAND ASSOCIATION. 


A. Antitrust. 


The brief of the New England Association of Colleges and Secondary 
Schools. Inc. (New England Association) adds nothing new to Middle States’ 
arguments that higher education is immune to the Sherman Act. Although 
some different cases are cited. the thrust of the argument is the same. The 
argument never really comes to grips with the doctrine of the AMA cases, 
which hold that no person, however exalted his purpose, may unreasonably 


restrain the trade of another under the Sherman Act. 


B. Constitution. 


The New England Association purports to treat the constitutional 
question, but does not really deal with it. Instead, it inaccurately asserts that 
the District Court “relied upon” an editorial written by Dr. J. Herbert Hollo- 
mon, as “authority” for its conclusion that Middle States is performing state 
action in a constitutional sense. This is manifestly unfair to the District Court, 
which quoted the Hollomon statement only to illustrate the need for competi- 
tiveness and innovation in education that can be served by proprietaries. The 


court in no sense relied upon the Hollomon statement to support a finding of 


state action. Evidence of such state action was ample (Webster brief, pp. 9- 


13, 50-59), and fully justifies the court’s conclusion that Middle States is sub- 
ject to the restraints of the Constitution. 


C. Reasonableness. 


Finally, the New England Association asserts that Webster has failed 


to carry its burden of proof that the proprietary exclusion is unreasonable. 
This contention is unfounded. 


First, Webster took every reason which Middle States had ever given 
for this exclusion and submitted it to rational scrutiny. None of these reasons 
withstood such scrutiny. Unbiased experts found the reasons unreasonable. 
(Webster brief, pp. 24-31). | 


Second, Webster offered factual evidence showing that on the basis of 
experience (a) the Western Association has continually accredited three propri- 
etary institutions (using qualitative standards similar to Middle States). (b) Mid- 
dle States has routinely applied qualitative standards to accredit secondary 
schools, (c) the District of Columbia government accredits proprietary schools, 
and (d) the Congress of the United States. other accrediting agencies. and some 
institutions of higher education treat proprietary institutions without discrimi- 
nation. (Webster brief. pp. 19-23). 


Third, after Middle States closed its case. and after it had presuma- 


bly elicited from its witnesses every reason why a proprietary school should 
be excluded, Webster proved that such conditions did not exist in its junior 
college. It established beyond question the existence of academic freedom 
and control of the curriculum by the faculty. (Webster brief. pp. 34-35). It 
showed that Webster's proprictary nature does not affect decisions in academic 
matters. (Block, J.A. 1541-1548). | 


II]. THE WESTERN ASSOCIATION. 


The Western Association of Schools and Colleges (Western Association) 
repeats Middle States’ arguments, relying essentially on the same cases cited 
by Middle States. 


Western’s brief is significant. however. because of what it does not 
say. This is the same association which continues to evaluate and accredit 
three proprietary institutions of higher education in California (Webster brief, 
pp. 42-44). If any regional association is in a position, from concrete experi- 


ence. to point out the operational differences in a proprietary that make it 


impossible to evaluate it with qualitative standards, as Middle States asserts, it 


is Western. Yet, its brief is silent on this matter. Perhaps it feels estopped 
by the testimony of its own Executive Secretary when questioned about eval- 


uation procedures of the Western Association: 


“Q. Well, do you make this evaluation without refer- 
ence to the fact that the institution is proprietary? 


'‘*4. | don’t see what that has to do with it.” (Her- 
rick Dep., J.A. 491). 


THE NORTHWEST ASSOCIATION. 


The Northwest Association for Secondary and Higher Schools, Inc. (North- 
west Association) argues that (1) there is an inherent conflict between propri- 
etary operation and excellence, (2) evaluation and accreditation of proprietary 
institutions is impossible, and (3) the Sherman Act is not applicable to higher 
education. These arguments were raised by Middle States and have been con- 
sidered in Webster’s brief. 


Northwest’s assertion that the ‘scope and nature of [its] activities 
* © * do not include evaluation, accreditation and endorsement of profit mak- 
ing corporations engaged in higher education,” (p. 5) implies that the associa- 
tion is entitled to be the sole arbiter of the scope of its membership. This 
flies in the face of the law set down by the New Jersey Supreme Court in 
Falcone v. Middlesex County Medical Society, 34 N. J. 582, 170 A.2d 791 
(1961). When a private trade or professional association exercises virtual mo- 
nopolistic control in a particular area in which the public has a vital interest, 


the association’s power to determine the scope of its membership must yield 


to the controlling policy consideration of the individual’s opportunity of earn- 
ing a living and serving society in his trade or profession. According to Fal- 
cone, the monopoly power must be such as to preclude an excluded person 
from successfully continuing his practice and to restrict patrons, who wish to 
engage him, in their freedom of choice of practitioners. The Falcone princi- 
ples govern in the Webster case, for Middle States has monopoly control over 
total institutional accreditation of liberal arts-based colleges in its area with 
power to preclude Webster from successfully continuing to operate as well as 
power to restrict students, who wish to matriculate there. in their freedom of 
choice of junior colleges. Furthermore. Webster’s ability to serve the best in- 
terests of its students by offering them a broad range of transfer possibilities 
and eligibility for government loans and scholarships is severely restricted. 
The strong public interest in accreditation is evidenced by public need for some 
expert body to identify institutions of quality and public reliance on Middle 
States to perform this function. This reliance is a product of Middle States 
holding itself out as a guarantor of institutional excellence and the recognition 


accorded it by the U. S. Office of Education as a reliable authority as to the 


quality of education offered by institutions in its area. 


V. THE SOUTHERN ASSOCIATION. 


A. Antitrust. 


The Southern Association of Colleges and Schools, Inc. (Southem 
Association) concentrates its argument on the antitrust laws. This brief is 
particularly refreshing, since it admits a critical fact which Middle States has 
refused to concede, that is “[i]n fact, the lower court never decided that 
Middle States or its member-institutions were engaged in trade or commerce.” 
(p. 25). It correctly recognizes that in an antitrust case, it is immaterial 
whether the defendant is engaged in commerce as long as the plaintiff is en- 


gaged in commerce. 


Having made this admission, the Southern Association attempts to 
show that Webster is not engaged in commerce on the authority of Marston 
y, Ann Arbor: Property Managers Association, __ F. Supp. __. 1969 Trade 
Cases para. 72862 (E.D. Mich., 1969). That case held only that students 
at the University of Michigan were not part of interstate commerce. Web- 
ster has never claimed that its students are in interstate commerce. It claims 
only. and incontrovertibly. that its activities as a corporation in operating Mar- 
jorie Webster Junior College constitute trade and commerce in the District of 
Columbia under Section 3 of the Sherman Act. 


The Southern Association also seems to misconceive the nature of the 
restraint in this case. It asserts that the restraint of Webster’s trade s the ef- 
fect of lack of accreditation upon the movement of students (p. 24). This is 
not accurate. The restraint is the denial of accreditation. The effect upon 
transfer of Webster’s students is a consequence of that restraint, which in turn 


inhibits guidance counsellors from recommending Webster. 


B. Reasonableness. 


The Southern Association discusses the question of reasonableness 
solely in an antitrust context. Emphasis is placed upon reasonableness only 
as it affects competition among institutions of higher education. Webster has 
dealt with this question in its brief (p. 49) and need not repeat its argument 


here. 


However, Southern’s discussion of the test of reasonableness in an 
antitrust context must not be allowed to obscure the fact that the test of 
reasonableness under the common law and under the Constitution is somewhat 


different. In’ evaluating reasonableness under the due process clause of the 


Constitution and under the common law, the question of competitive effect 


is quite unimportant. Thus, when action is taken subject to the restraints of 
constitutional due process, it must be rationally and substantially related to 


the legitimate object sought to be attained. Lapides v. Clark, 85 U.S. App. 


D. C. 101, 102, 176 F.2d 619 (1949); Ferguson v. Skrupa, 372 US. 726 
(1963); Bolling v. Sharpe, 347 U.S. 497 (1954); McGowan v. Maryland, 366 
U.S. 420 (1961). In addition, a higher standard is imposed by the Constitu- 
tion. When state action is involved, the property right to operate an educa- 
tional institution may not be impaired absent evidence that a schoo] has failed 
to discharge its obligations to patrons, students and the state. Pierce vy. Soci- 
ety of Sisters of Holy Names, 268 U.S. 510, 534-535 (1925). And a govern- 
mental classification which discriminates against exercise of this constitutional 
right must be necessary to promote a compelling governmental interest. Shapiro 
vy. Thompson, 394 U.S. 618. 634 (1969). ! 


Similarly, the test of reasonableness under the common law has little 
to do with competition. Public policy becomes a dominant factor. Falcone 
v, Middlesex County Medical Society, 34 N. J. 582. 170 A.2d 791, 799 (1961). 
Public policy in the District of Columbia is demonstrated by the fact that Web- 
ster has been licensed and accredited to operate a junior college and to confer 


degrees for over 20 years. 
| 


An act which is reasonable under the antitrust laws is not necessarily 


reasonable when state action is involved or when public policy is involved. 


VI. THE NORTH CENTRAL ASSOCIATION. 


The North Central Association of Colleges and Secondary Schools (North 
Central Association). in its brief submission. has concemed itself solely with 
the antitrust aspects of the decision. The bulk of its argument parallels Mid- 
dle States’ argument. In addition, it argues that two cases decided by the 
United States Court of Appeals for the Eighth Circuit are directly contrary 
to the District Court opinion. Riggall v. Washington County Medical Society, 
249 F.2d 266. cert. den.. 355 U.S. 954 and Elizabeth Hospital, Inc. v. Richard- 
son, 267 F.2d 167, cert. den., 361 U.S. 884. 


The thrust of North Central's argument concerning these cases is that 
2 plaintiff may not complain for private injury under the antitrust laws unless 
there has been’ an injury to the general public. North Central appears to have 
failed to recognize that the public is always injured in a case in which the 
trade of a plaintiff has been restrained. This is particularly true in a case of 
this nature in which the activity — higher education — is so closely affected 


with the public interest. 


VIL THE ASSOCIATION OF INDEPENDENT COLLEGES 

AND UNIVERSITIES IN NEW JERSEY. 

The only matter not yet considered which is raised in this association’s 
brief is its reliance upon Kimberly School v. Town of Montclair, 2 N. J. 28, 
65 A.2d 500, '503 (1949). holding that nonprofit educational institutions in 
New Jersey are properly immune from taxation. Webster does not contest 
this proposition. However. the same policy considerations which justify im- 
munity from taxation do not justify immunity from the antitrust laws. Many 
nonprofit tax exempt corporations, including the American Medical Association, 


have been held subject to the antitrust laws. 


VIII. THE MARYLAND ASSOCIATION FOR HIGHER EDUCATION. 


All points raised by this association have been raised by Middle States 


and answered in Webster’s brief. 


IX. THE PENNSYLVANIA ASSOCIATION OF COLLEGES AND UNIVERSITIES. 


Webster has already commented upon the remarkable similarity between 
this amicus brief and that of Middle States. Except for parts III-A and III-C, 
it is a copy of the Middle States’ brief with only superficial and insignificant 


editing. Those two additional portions concern issues which have already been 


fully briefed by the parties. 


X. LEHIGH UNIVERSITY. 


Lehigh University is the home of Dr. Glenn Christensen. who was Presi- 
dent of Middle States during the trial of this case. The views expressed in its 
amicus brief are quite comparable to those which Dr. Christensen expressed in 
his testimony and which have been discussed in Webster’s brief. These views 
are self-serving, conclusionary, and expressed without any citation to any au- 


thority. Any response. under the circumstances. would be superfluous. 


XI. PACE COLLEGE. 


The brief of Pace College relies upon three New York cases to establish 
the fact that the courts of New York State have made distinctions between 
nonprofit and proprietary colleges in their consideration of tax exempt status. 
Webster concedes that such distinctions have been made. but fails to see any 


relevance in this point. 


Middle States’ action in excluding proprietary institutions does not become 
reasonable simply because distinctions can be made between profit and non- 
profit corporations. The exclusion is reasonable only if the distinction is based 
upon a factor related to Middle States’ function. Its function is ito identify 
institutions of quality. There is nothing in the record of this case to indicate 


that quality suffers in proprietary institutions. 


XII. ASSOCIATION OF AMERICAN LAW SCHOOLS — AMERICAN BAR ASSOCIATION. 


Conceding that “[h]igher education deserves no unique immunity from ju- 
dicial review.” the Association of American Law Schools (“AALS”) and the 
American Bar Association (*ABA™) contend that the District Court should not 
have considered the reasonableness of the nonprofit criterion because it should 
have deferred to the professional expertise of the accrediting assocjation in adopt- 
ing a standard for the governance of its field of activity.2 In effect, they claim 


4 . wate - “ is 
- The brief takes no position on the reasonableness of the proprietary exclusion. 
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the trial court has intruded into an area where it is not qualified to pass judgment. 
They acknowledge. however, that such special deference should be shown only to 
3 standard “reasonably related to the effectuation of the commendable educa- 
tional policies of the Association’? and that accreditation decisions should be 

set aside upon proof that they “were arrived at arbitrarily and without sufficient 
evidence to support them... .+ They then argue that the District Court im- 
properly applied the above test in determining the validity of the proprietary 
Tule. 


First. it needs to be pointed out that this case is not the situation 
to which the AALS-ABA argument is directed. The matter under review here 
is not the substantive adequacy of reasons for an accreditation or disaccredita- 
tion, that is, the application of evaluation criteria to measure a school’s qual- 
ity where an evaluation of the school has been conducted. In such a case, the 
argument that the accrediting agency is exercising its special competence and 
should be shown deference has some weight. Here, the issue involves a crite- 
rion of eligibility for consideration for accreditation specifying the corporate 
form of the! institution. Middle States has not shown any exercise of special 
expertise in adopting the nonprofit standard. No special expertise is involved 
where the accrediting agency seeks to dictate the corporate form of a school 
rather than its educational activities. Therefore, the “deference to professional 
expertise” argument is inapplicable because there has been no exercise of such 
expertise to which the court could defer.> The trial court rightly held that 
“Te] ducational excellence is determined not by the method of financing but 
by the quality of the program.” 


3 North Dakota v. North Central Association of Colleges and Secondary Schools (7th Cir., 
1938), 99 F.2d 697, 700. 


4 Ibid. 


5 Middle States admits that it has never evaluated a proprictary institution of higher edu- 
cation or made any study of the effect of for-profit corporate form on the quality of the 
program. For discussion of lack of empirical basis for proprietary exclusion, see Appellec’s 
brief, pp. 16-19. 


6 Opinion, para. 30, FF 60. 


1] 


The quotation from the Comell Law Quarterly article in section IA of the 
AALS-ABA brief, claimed to be a summary of the case for “deference based 
upon professional expertise,” is incomplete because it stops short of the au- 
thors’ exposition of the jurisdictional test to be applied by the court. Imme- 


diately following the quoted portion, we find: 


“The acceptance of jurisdiction in exclusion cases, then, 
should depend upon a balancing of three factors: (1) the 
extent of the accrediting agency’s monopoly power: (2) the 
degree to which that monopoly power is being abused; and 
(3) the extent to which the accrediting agency is relying 
on its special competence, i.e., interpreting and enforcing 
its own standards. The stronger the reliance of society 
upon the standards of the agency, the greater is the harm 
the agency can impose upon an excluded school and the 
greater is the monopoly power of the agency. The less ' 
publicly-oriented are the actions and policies of the | 
agency, the greater is the likelihood that the monopoly | 
power is being abused. When the degree of power and | 
extent of abuse become significant enough to outweigh | 
the deference paid expertise. courts may justifiably inter- 


vene.””? 


Using this test. the facts of this case weigh heavily in favor of inter- 


vention. First. Middle States’ monopoly power over regional accréditation in 
the District of Columbia and public reliance on it are abundantly: clear in this 
record and need no elaboration. Webster's need for such accreditation to suc- 
cessfully continue its operation is equally clear. Second, Middle States has 
abused this power by excluding without evaluation an institution for a reason 
unrelated to its own stated objectives and purposes. Third, it has not demon- 
strated any reliance on its special competence in adopting and enforcing the 


exclusionary standard. 


3 “The Legal Status of the Educational Accrediting Agency: Problems i 
vision and Governmental Regulation,” $2 Cornell L.Q. 104, 115 (1966). 
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The itenuousness of the “special deference” argument in this case is 


well stated by the Comell authors’ comment on the instant case: 


“* * * defendant seems to be relying on its special com- 
petence in refusing to accredit proprietary institutions. But 
it is interesting to note in this regard that defendant has 
not inspected plaintiff school and found that its quality 
does not meet the standards of the agency: rather, defend- 
ant has refused to accept plaintiff's application for evalua- 
tion iand accreditation. Under these circumstances, an ar- 
gument that defendant is relying on its own special com- 
petence might carry less weight than it would if defendant 
had actually inspected plaintiff school and found it to be 
of substandard quality.”® 


Applying the test of the scope of review suggested by the North 
Dakota case, it is clear that Judge Smith properly considered whether the non- 


profit standard was reasonable for he concluded that it is not related to the 
9 


“legitimate and announced purposes of Middle States and the Federation.” 
Furthermore, the second part of the North Dakota test was met because the 


District Court! found that the standard is based on arbitrariness and lacks evi- 


dence to support it.!° 


The Parsons College case!! does not support the standard of review 
urged by AALS-ABA. In that case, as in North Dakota, the Court was dealing 
with a question of intervening in a disaccreditation (expulsion) decision which 
would have required it to pass judgment on the substantive reasons for an un- 
favorable evaluation of the educational quality of the college under the evalua- 
tion criteria of the regional association. The court was being asked by the 


8 Ibid., p. 115, footnote 82. 
9 Opinion, para. 43. 
10 fig, para. 30, 43. 


11 parsons College v. North Central Association of Colleges and Secondary Schools (N.D. 
Ill., 1967), 271 F. Supp. 65. 
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school to plunge into the thicket of myriad qualitative judgments made by 


the association of the full range of the institution’s educational activities. '? 


In making such judgments, the association was relying on its expertise in an 
area where the court apparently felt ill-equipped to substitute its judgment. 
The distinction between that situation and the case sub judice is readily ap- 


parent as hereinbefore explained. 


In claiming that courts have paid special deference to the compe- 
tence of professional associations in setting standards, the AALS-ABA brief 
ignores the leading case of Falcone v. Middlesex County Medical Sociery, 34 
N. J. 582, 170 A.2d 791 (1961).!3 In that case. a county medical society 
had excluded a doctor from membership by applying a policy which required 
four-years’ attendance at an AMA-approved medical school. He was a duly 
licensed and duly registered physician in the State of New Jersey.) Since hos- 
pitals in the area required that a doctor be a member of the sociéty in order 
to use the hospitals, the refusal to admit him had serious adverse effects on 
the doctor’s economic and professional status. In directing the society to ad- 
mit him to membership, the court recognized the understandable reluctance 
of the courts to interfere with the internal affairs of membership associations, 


but noted that judicial intervention is justified in cases of this nature: 


We are here concerned with . . . an organization. 
membership in which may here . . . be viewed as ‘an 
economic necessity: in dealing with such an organiza- 
tion, the Court must be particularly alert to the need 
for truly protecting the public welfare and advancing 
the interests of justice by reasonably safeguarding the 
individual's opportunity for earning a livelihood while 
not impairing the proper standards and objectives of 
the organization. (170 A.2d at 796-797). 


2 : eens . ieee 

12 tts educational purposes and tasks, the availability of resources for carrying them out, 
the organization and administration of the college, the programs of instruction and curricu- 
lum, the faculty and its morale, student life, and student achievement.” Jbid., p. 67. 


13 Discussed at pp. 60-62, Appellee’s brief. 
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The court observed that the common law moves persistently to satisfy 
the changing needs of the times. Courts develop their powers in the light of 
continued experience to guide its future course. Tuming to the problem of ex- 
clusion. the court stated: 


When the courts onginally declined to scrutinize admis- 
sion practices of membership associations. they were deal- 
ing with social clubs. religious organizations and: fraternal 
associations. Here the policies against judicial intervention 
were strong and there were no significant counter-vailing 
policies. When the courts were later called upon to deal 
with trade and professional associations exercising virtually 
monopolistic control. different factors were involved. The 
intimate personal relationships which pervaded the social, 
religious and fraternal organizations were hardly in evi- 
dence iand the individual’s opportunity of eaming a live- 
lihood' and serving society in his chosen trade or profes- 
sion appeared as the controlling policy consideration. 

Here there have been persuasive indications . . . that in 
a case presenting sufficiently compelling factual and pol- 
icy considerations, judicial relief will be available to com- 
pel admission to membership. (170 A.2d at 799). 


Reviewing the powers of the county medical society, the Court found 
that it had a virtual monopoly over the use of local hospital facilities and could 


foreclose a doctor’s chances of success. Referring to this power, it said: 


Public! policy strongly dictates that this power should not 
be unbridled but should be viewed judicially as a fiduciary 
powerl to be exercised in a reasonable and lawful manner 
for the advancement of the interests of the medical pro- 
fession and the public generally. (170 A.2d at 799). 


The court found that the public policy of the state was expressed in 
its unrestricted grant of a license to practice medicine and surgery. It also 
concluded that ‘the plaintiff's exclusion bore “‘no relationship to the advance- 


ment of medical science or the elevation of professional standards.” (170 


A.2d at 800). It ordered that the doctor be admitted to membership. 


15 
The similarities between Falcone and the instant case are striking. 
The state has expressed its policy by issuing a license for the practice of 
medicine in one case and for operation of a junior college in the other. In 
both cases an association has acquired virtual monopolistic power to control 
the successful pursuit of the licensed function by exclusion from member- 
ship. Webster does not ask that the association be directed to admit it to 


membership. It asks only that the unreasonable exclusionary policy be de- 


clared void so that it may be considered on its merits as an educational 
| 


institution. 


Falcone, it should be noted, is not an isolated case removed from 
the mainstream of the law. In Group Health Cooperative of Puget Sound y. 
King County Medical Society. 39 Wash.2d 586, 237 P.2d 737 (1951). the 
County Medical Society was enjoined from excluding doctors from member- 
ship because they were practicing contract medicine as participants in a medi- 
cal cooperative. In James v. Marinship Corporation, 25 Cal.2d 721. 155 P.2d 
329 (1944). the court restrained interference with the employment of a black 
man who had been denied membership in a union with a closed shop agree- 
ment with his employer. on the theory that when a union acquires a monopoly 
of the supply of labor, it occupies a quasi-public position similar to that of a 
public service business. In Hurwitz v. Directors Guild of America, 364 F.2d 
67 (2nd Cir.. 1966). the court refused to distinguish between problems of ex- 
pulsion and exclusion from a union, and directed that the union’s requirement 
of a loyalty oath be set aside. Finally. in Higgins v. American Society of 
Clinical Pathologists. 51 N. J. 191, 238 A.2d 665 (1968), the Supreme Court 
of New Jersey held that an association of clinical pathologists must reinstate 
a qualified medical technologist in its registry. since the technologist had been 
licensed by the state. and since the association's registry had come to be rec- 
ognized by leading medical groups as the authoritative qualifying body for med- 


ical technologists. 


In the above-cited cases, the courts discounted the associations’ spe- 


cial competence because their actions were contrary to the public interest. In 
| 
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the instant case. even if Middle States has exercised any special expertise in 
adopting and enforcing the nonprofit standard, it is not entitled to deference 
because the standard is against the public interest. Middle States’ fiduciary 


power has not been exercised in a reasonable and lawful manner. 


In a gross distortion of the District Court’s opinion, AALS-ABA 
claims that “the court held that rule [nonprofit standard] unreasonable be- 
cause in some cases it might exclude profit-making institutions more ‘efficient’ 
than some non-profit schools that were accredited.” This statement takes no 
notice of the substantial basis for the finding of unreasonableness. The trial 
court found that the exclusionary criterion is not related to the announced 
purposes of Middle States. and is based on the unsupported and unwarranted 
assumption that the profit motive is inconsistent with quality, that the West- 
em Association accredits three proprietary institutions of higher education and 
that Middle States itself accredits three proprietary secondary schools. More- 
over, the AALS-ABA brief makes the fundamental error of assuming that Judge 
Smith used the word “efficient” in its technological sense, entirely apart from 
substantive educational goals. Their misunderstanding is evident from their use 


’ 


of the terms “efficiency per se” and “pure efficiency.” Read in context, it is 
clear that Judge Smith meant “economic efficiency,” that is, efficiency in the 
achievement of educational objectives..5 The AALS-ABA brief attributes to 
the District Judge a simple-minded belief that mechanical efficiency is a de- 
sirable characteristic of an educational institution rather than economic effi- 
ciency measured in terms of the quality or value of educational output per 


dollar’s worth of resource input. 


The ‘attempt to analogize the exclusion of profit-making colleges to 
a labor union’s inherent right to exclude foremen or supervisors fails due to 
a faulty premise. Nonprofit corporate form is not an inherent attribute of 


14 AALS-ABA brief, sec. IA. 


15 “[A]n efficiently operated proprietary institution could furnish an excellent educa- 
tional curriculum whereas a badly-managed nonprofit corporation might fail.” Opinion, 
para. 30. 
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higher education. The fact that it is predominant does not make it so. In- 
deed, this predominance is a result of the exclusionary standards of Middle 
States and other regionals, rather than an intrinsic element of the operation 
of higher educational institutions. The proprietary school is more comparable 
to the black laborer excluded from a labor union than it is to the foreman 
or supervisor. The black man performs the same task with the same capabil- 
ities as the white laborer — the only difference being the color of his skin. 
The proprietary college performs the same educational function as the non- 
profit school — the only difference being its profit-making nature.'© The 
qualifications of the laborer to do his job and of the proprietary to educate 
its students are the essential factor and the only one that should be taken 


into consideration by the association to which each seeks admission. 


Respectfully submitted, 


C, WILLIAM TAYLER | 
839 — 17th Street. N. W. 
Washington, D. C. 20006 


EDWIN R. SCHNEIDER. JR. 
1522 K Street. N. W. | 
Washington, D.C. 20005 
December 22, 1969 Attomevs for Appellee 
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16 py, Lindley Stiles, Professor of Education at Northwestern University ‘and former 
Dean of the School of Education at the University of Virginia and at the University of 
Wisconsin testified: 


“Well, first of all, from my experience, when you look at a profit 
making institution and a non-profit institution, and judge them ‘in 
terms of their purposes. which are to educate, their organization, 
their program, their resources, and their outcomes, which are the 
criteria that the Middle States Association uses to judge institutions, 
and when I look at the two types of institutions, I find not a great 


deal of difference at all. 


In fact, if 1 weren't told which the profit making institution; was 
and which was not the profit making institution, I think I could not 


tell them apart.” Tr. 6399. 
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EXHIBIT 1 


Maxyonte Wesster JUNIOR COLLEGE 


« 5) . 
asBreat APTS « SECRETARIAL ~ MIECCMANDISING + SPETCH S CRAMA ato ea PHYSICAL EDUCATION + FINE & COMMERCIAL ARTS + KINOSRGARTEN : 


KALMIA ROAD & SEVENTEENTH STREET. NW. 
WASHINGTON, D.C. 20012 


TUCKERMAN 2-4400 


August 1S, 1969 


Middle States Association of Colleges 
and Secondary Schools, Inc. 

225 Broadway 

New York, New York 10007 


Attention: F. Taylor Jones, Executive Secretary 
Gentlemen: 


The Board of Directors of Marjorie Webster Junior College, 
Washington, D. C., has authorized me to represent the College in 
its request for a listing 2s an Applicant to the Commission on Insti- 
tutions of Higher Education. 


The College desires to jnitiate the proper process as an Ap- 
plicant with the intention of undertaking all procedures necessary for 
accreditation by the Middle States Association. 


Would you please indicate what steps are necessary to facili- 
tate our acquiring Applicant status in your Association? 


Sincerely, 
(Mrs.) Joyce J. Block 
Chairman 


Special Administrative Committce 
Marjoric Webster Junior College 


JJB:mjm 


EXHIBIT 2 


ee 
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+} ‘ VIGENCE 


NCw YORK 


Katharine Gil REESE HY ec Roem oon eee epee 
~sccEIVED ee | 


AUG 2° 1984 


CLERK OF THE UNITED 


STATES COURT OF APPEALS August 8, 1969 


Gentlemen: 


Would you kindly send me information on 
the procedures for application for accreditation by 
your organization. I should also appreciate receiv—- 
ing a copy of your publication, Middle States Meroer=- 
ship and Initiel Accreditation. 
Very sincerely Ouran 
on Ava Weck nee nes 


“Mrs. Charles C. Dennis 
Director | 


Middle States Association 

of Colleges and Secondary Schools 
225 Broadway 
New York, New York 10007 


\ 


I am not reading my answer. I have no answer to 


You may proceed, 

A The means then, having studied the goal as def:ined 
by the institution, Middle States Association looks at the mea 
i whih the institution is employing to cote that goal more than 
an abstraction. | 

Among the means, which it considers essential,are tl 
nonprofit status and the Board of Trustees noone the 
public interest. 

It Zhen Beane ae, those means, looks 
at what the institution is doing to make it what it says it ail 
i to be, : 

Its role then is to encovrage the institution to 

f employ the means it is employing more fruitfully and from time 
to time, to inaugurate other ways in which the goal may be 

f achieved, ; 

The Middle States evaluating coamat therefore, does 
not look on an educational operation. Instead it looks at an 


1 educational institution, and so that the members of the teams 


? 


on which I have served and one team which I have chaired, 


are told by the chairman frequently, although not always, 


that the total institution is the responsibility of each membe 
the team, and each member coming from a eeent institution 
with different work at that institution brings his knowledge 
i to the task of evaluation which is ee enety specific in one 
area, for instance, the library,which is an obvious example, 
| but he is asked to look at the library not in isolation from 
| the rest of.the institution but in relationship to it. 
It is my opinion that the team visiting an 
institution must look first, as I stated, at the goals, but then 
i at the organization of the college or the university because that 
organization is what it is in order to achieve those goals and 
then:.as:. sound as it is, it is furthering the goals oi the 


institution. 


Therefore, this very complex institution which we 


| speak of very simply as a college or a university has meaning 


! only when looked at in its totality. 


The students, the faculty, the board, the 


| administration, I submit, in my opinion, have meaning only 


) in their relationships one to the other. 


Consequently when I speak, as I will for a few 
moments, about each of the Oneeniaatsonst components, I will 
try to speak of them as they exist which as existing in a 
complicated organization, and so complicated that 
I think of it as similar to an organism rather than an 
operation, ap organism in which each part works for the 
attainment of the whole. 

I prefer to begin to look at the organization 
of the college or the university with the students because 
the students are the reason for the being of Sie educational 
program for which the institution exists. 

‘That institution, again, is only a means to that end 

In this complex organization at every level there is 
decision making and at every level there is a policy making 


role, 


‘The students through their student government 


have a role in determining the policy of the college. 
Their role has not anything to do with or very litt 
to do with anything beyond student life, but they are interes t¢ 


in and we learn from then about areas in the college heyond 


student life, but that is the area for which they have most 
responsibility. 
The faculty are the decision making body in the non 
| profit institution of higher education, 
Their role is the determination of the academic policy 


} Of the college primarily and yet they have a role in the overajl 


policy of the institution, demonstrated, for ‘example, 


at my institution by the fact that a faculty member sits on the 


Budget Committee of the college. 
The administration has the role of executing the policy 
of the Board, but executing it in such a way that each other compa 


| nent in the college play their role so that the administration 
| of the college really must act as the aeaden! rather than anything 
| else vis-a-vis the faculty. 

The Board of Trustees in the organization has as 
its only responsibility the making of the educational process 
a better one, 

The Board members come to the boaxa to act in the 
public interest. 


They are there to see that the quality of 


| education is as superior as the college in question is capable 


f of making it. 

Therefore, their role becomes cone PepOnteat becausd 
it is up to this board to see that the total resources of the 
college, resources in personnel, the resources in students, 
the financial resources of the college have one sole purpose 
which is the academic endeavor. 

I look and again, this is my opinion, on education 
primarily as a process. It is not something which we at the 
college have to give to the students who come to enroZ in our 
institutions. 

i It is something which the entire institution 
goes about together. 
——_ /E @ucation at a college or university, I submit, 
is a process which takes place through the inter-action 
of the various groups, trustees, administration, faculty and 
students, inter-acting one with the other and in my opinion 


that is another way of saying educating one another. 


Educating one another, therefore, by shared decisio 


making, by shared authority which presupposes only -one 
fact, that each group has the same purpose in this inter-actio 


and there are and I would hope always will be, tensions both w 


the groups and between the groups, but these tensions would hav 
I to do with means and never with the end about which the 
entire academic community is in agreement, a’ quality education 


Thank you, Sister. 


I would like to ask you a number more detailed 


questions, if I may. 

Sister, you are aware, are you not, that the HSA 
eligibility requirements are at issue in this case and require 
an institution to be nonprofit with a governing board 
representing the public interest. : 

What is your understanding of the term public inter 

A My understanding of the term public interest 
is that the college and particularly its: board which represents 
that public interest has society as a whole as its-- that to w 
it directs its efforts. 

The educational enterprise, therefore, becomes one 
for the good of the whole of society rather than for any 
segment of society, and this is true no matter what Soment 
of society the students in a given institution come- becaue 


the education of any student profits the whole of society. 


EXHIBIT 4 557 s 


accrediting teacher colleges came before the Association and 
that was stated as a flat prohibition -- well, not stated as 
a prohibition, but stated as a definition, really, that all 
eligible teacher's colleges wit be properly organized and so 
forth and colleges with non-profit boards of trustees, either 
public or non-profit boards of trustees. 

Phere was no further eee necessarily taken, I 
believe until 195Y when a committee under Mr. mae, which 
has been fully explored here, made this report and it was en- 
aorsed Sane Association an@ the non-profit requirement has 
been carrie@ in every announcement so far as I know, in one 


language or another, since, well, really, since 1936 when that 


Gecision was mace. 


Q ‘Now, Mr. Jones, you have spoken of this review in 


1957 which Dean MedGer headed up. 
Yes. 
At that time, did you support the non-profit stan- 
Yes, indeed. 
And what were your reasons? 
_ AS I have said, in the end of this morning's testi- 
mony, I have been for 40 years, closely and deeply involved 


in higher education, 20 of them teaching and 20 of them with 


the larger relationships of the Middle States Commission. 

I have discovered in that time wileh the Middle 
States Association, that the Middle States Association has 
only one purpose, as you know, to increase the effectiveness 
of institutions of education, and the Commission has only one 
responsibility, andi that is to find out how to do that. 

The Middle States Commission, therefore, is require 
as I see it, to find out what are the things which help in- 
stitutions gain quality, and to discovery the. things which 
impede institutions in their search for quality in order to 
promote the one, and to help institutions cure or overcome 
the latter. : 

The Commission discovered 40 years ago that in its 
view the commercial pattern of organization was not conducive 
to the best kind of work in higher education, as they under- 
stood it, and as they wanted to have it since, = early as 40 
years ago they were, the Commission was, advising institutions 


of a proprietary nature which applied or showed interest in 


Middle States membership, to reconstitute themselves as a 


non-profit organization and a good many of them did so -- 
. 


places like Bennett, Mt. Vernon, Pace, Ryder, Finch, and be- 


came members of the Association. 


Now, why did the Commission 40 years ago find it 


necessary to deny the proprietary institutions, and why does 
it still find it necessary to require a non-profit organiza- 
tion? 

As I have observed it, it is because the Commission's 
obligation is to discover what are the qualities which help 
institutions become effective and promote them, and to observe 
the factors which make it more difficult for institutions to 
attain superiority in their work and to help institutions 
overcome them. 

‘Now, for half a century the Commission has been 
@oing that and working solely at that, but it became apparent; 
apparently it became apparent to those who earlier worked witl 
the Association, and it certainly has become apparent to me ix 


my work with the Association, in these last 16 years, that a 


complete and unconditional commitment to clear and cogent 


educational goals is the very heart of the necessary circum- 
stances to make an institution, to give an institution, full 
room for development. 

'It has also become apparent that institutions which 
in any way have lacked that unqualified commitment to educa- 
tional purposes are not able to attain the kind of quality 
that was and, of course, is the very essence of the matter, 


that a conflict of interest at the core is the one thing 


which the Association or the Commission finds quite unaccep- 


table and, because it knows that it is unacceptable, and un- 


acceptably affects or limits the development of the institu-— 


tion, it insists that that impediment be removed. 

Therefore, it seems only fair to the institution 
simply to announce it, in candor, ahead of time, that that 
will be one of the elements which the Commission will review. 

Now, the Commission has, I might observe, no interest 
in making over the whole of American education in its own 

| 
terms. 

We are aware, we know perfectly well, that there 
are many other kinds of institutions which society needs and 
we are not attempting to apply this requirenent to other than 
the very small minority of the total educational scene which 
Middle States Commission accredits, but, SONS those with whic 
we do work, our Commission finds no room Ae a wilfull im- 
pediment. | 

Apart from the, from this general matter, in 
immediate terms, as I see it, probably the two things which 
are most important in institutional quality nD institutional 
effectiveness in relation to the quality of its administrative 
leadership and the extent to which the institution understands 


and is able to make use of the full professional ability of its 


Now, the administrative educational leadership is 
primarily a president's function not only because it is within 
his constitutional power to be the one to focus the institu- 
tion, but because he is the only one who stands at the center. 

Time an@ time again, as I think of the history of 
our work, I see that the remedies for an ailing, institution, 

y ailing institution, is and has had to be a new 
president. 

The kind of presidents that institutions need today, 
the liberal arts colleges and professional collegeshave simply 
got to have today, are hard to find and hard to keep and pro- 
bably the factor most important in finding and keeping and 
attractng them is the nature of the governing body. 

The kind of presidents these colleges must have in 
order to be the kind of institutions that the late 20th centu 
jin America needs, these people have got to define the institu 
tion in their own persons. 

Now, the proprietary configuration makes that more 


difficult. 


A non-profit configuration by no means guarantces 


it, but it eliminates some of the hazards. 


Faculties in vigorous colleges, faculties who are 


really professionals, insist on having control of the educa- 


tional process in their own hands. 
Trustees in general give a general direction to the 
| 
administrative aspect and bring coordination, the people who 


can operate the institution, but the body of professional 

| 
faculty are the ones who must control and operate the educa- 
tional process. 

The kind of people the faculty nesis today, whom the 
colleges need to have on their faculties today, are not in- 
terested in any other. kind of arrangement and, indeed, they 
don't have to be. 

The Middle States Commission finds it impessible to 
accredit institutions which lack every possible feature to 
invigorate, stimulate, make effective, that which is the 
central part of any college -- indeed, the one thing that one 
might say which is the college -- that is the faculty. 

ow, we observe also that institutions, educational 
institutions, are deliberate in change. Tt does not always 
seem so when you suddenly read that erincecon is going to 
admit women, but the fact is of course that the deliberative 
labor through which a decision like that is ante: and comes td 
birth, takes years. 


The idea that a college can be owned by a man ora 


company which can change its nature overnight, is utterly 
foreign to the academic community. 

Now, theoretically, if such.a place mereneccraatecr 
its accreditation could be changed overnight. 

That is not the way, however, the academic community 
chooses to work -- indeed, it is not the way an institution 
has to work or in which to respect due process. 

I suppose it needs to be said finally, I know it 
needs to be said finally, that a vigorous college needs to be 
fillea@ with tension. 

People are, it has been said in a quip of professor 
that they think differently. It is true that they do. 

They are academicians because they are individualis 
because they love argument -- can't resist an argument -- but 
argument and dissension within commitment are what keep the 
profession alive and keep an institution growing and develop- 
ing. 

Having a non-profit board of trustees does not 


guarantee that. 


Having a non-profit board of trustees does not 


guarantee ‘that an institution has any single characteristic 


of excellence in higher education, but it helps to reduce the 


hazards. 


Now, why does the Middle States Commission still in 
sist on the non-profit principle -- | 

MR. TAYLER: Your Honor, the question was addressed 
to his reasons for supporting the proprietary exclusion in 
1957 and I don't want to interrupt, but it seems to me that 
he is getting a little far afield from that. 

THE COURT: I think the eestion nds been answered. 

If you could pick up from there, Mr. Lamberton. 

MR. LAMBERTON: Yes, Your Honor -- I would be glad 

BY MR. LAMBERTON: 

Mr. Jones, had there been any changes in the educa- 
tional world or in society which have caused you to change 


your views regarding a non-profit standard? 


No. 


Mr. Jones, is this the view of the Commission today? 


Oh, indeed. 


Mr. Jones, are you familiar with the relief request- 


ed in this case? 
A Yes. 


Q The relief requested by the plaintiff? 


A Yes. asl 
| 
What damage, if any, would Middle States Association 


EXHIBIT 5 


(After Recess 
3:00 p. m. ) 
MR. TAYLER: I have no further questions,” 
f Your Honor. 
THE COURT: “all right. 
- “Mr. Sweet is excused. 
MR. LAMBERTON: Thank you, Your Honor. 


Your Honor, may I have a moment? 


THE COURT: Yes. 


+ MR. LAMBERTON: The defendant would like to 


call Dean John C. Hoy to the stand. 

Thereupon -—— 

DEAN JOHN C. HOY 
was called as a witness by and on behalf of the defendant and, 
having been first @uly sworn, was examined and testified as 
follows: 
DIRECT EXAMINATION 
BY MR. LAMBERTON: 

Q Dean Hoy, would you please state your 
for the record? 

A - John C. Hoy- 

Orne arid what is your home address? 


R.F.D. 2, Killingworth, Connecticut. 


And your business address? 
Wesleyan university, Middletown, Cons 


and what is your position at Wesleyan Universit 


" por how long have you held that position? 


I have held that position for one year. 


Q 

A 

Q 

A I am presently Dean for Special academic Affair 
Q 

A 

Q 


And what position aia you hold pefore that? 
A pean of Admissions and Freshmen at Wesleyan 
1 university- | 
Q Now,, Dean Hoy, could you priefly describe your 
post secondary education? : 
A Yes. ; 
I graduated from Wesleyan university in 1955 
} with a Bachelor's Degree, Major in History- : 
tr took a Master's Degree from wesleyan 
University in 1960 in American Civilization. ; 
I aid post graduate work at the University 
of Chicago and the university of pennsylvania. 


Q po you hold a doctor's aegree? 


SA do not. 


. 


, 


Now, could you priéfly aescribe the positions 


Do you recall the question, Dean Hoy? 
Yes, I do. . 
Do you have an opinion? 
' y think it is certainly possible that regional 
accreditation or the lack of it would affect the decisions 
of admissions officers. I think a prior point is the fact 
that reputation, in a sense, is a reflection of performance. 


Ané@ if this in wtitution has been in existence since 1920 


it does have a reputation, an@ I think it has, undoubtedly, 


seen:a great many students transfer on to a number of 
institutions. 

Some of the students, obviously, would have 
done well, others middling, and some perhaps not well at all. 
I think that typically colleges tena to keep records of the 
performance of their candidates. Wesleyan does, Swarthmore 
does and Lake Forest does. I think most institutions do. 

In the last ten years I think Colleges, with 
the press of numbers of candidates applying, have tended to 
keep better records and have tended, I think, to be able to 
sos a case for the quality of the schools that they deal 


with and, further, in a sense, to match candidates to their 


own academic program for better overall performance. 


In terms of making an assessment on the 
hypothetical case, I think it would be absolutely necessary 
to sit down with the data on all of the candidates who had 
been turned down by the institutions and a profile of the 
| levels of qualification of those institutions in order to make 
! any judgment at all. 

Q Dean Hoy, just to clarify, are you referring 
to the 35 institutions which refused to neeest transfer 
} credits in the hypothetical? | ices 

A Yes. Or whatever number might have been turned 
down in any given year of those candidates who applied. 

I think it is also important to keep in mind 

} that institutions have levels of selectivity. The hypothetica 
| college might have a higher level of selectivity, for 
| example, than an accredited public naeiensions It might 
| have a lower level of selectivity than anottes two-year 
| women's junior college. | z 
And levels of selectivity certainly determine 


the qualities of candidates as they graduate and as they 


apply to seek entrance for transfer. And in this process a 
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great many rejections take place. 

Over the decades that I admitted freshman 
elasses and transfer students I think I admitted somewhere 
in the neighborhood of I would say 1200 students -- more than 
that -- but probably rejected five times that many. And 
there were all sorts of reason as to why you would turn down 
a candidate. : 

’ And I would presume that perhaps one of the 
reasons that a college admissions officer might cite, though 
it might, in fact, not be the case, the matter of regional 
i accreditation. I myself have never used that as a reason for 
turning anyone down. 

Q I wonder if you would prescribe the admissions 
procedure at Wesleyan University? 

A Well, they are very complicated. Candidates 
typically will file a preliminary application. In our 
institution they will not file a formal application until 
the fall of their senior a At that time they are required 


to submit test results, a transcript of their total secondary 


School records, teacher references and an autobiographical 


statement and come in for an interview and a second interview 


1 great many questions on it. 


a 
with an alumnus and complete a personnel form with a a 


The form that -we use aoes not have any 


question whatsoever about the accreditation of the secondary 


school or collegiate institution from which the candidate 


is transferring. 


MR. SCHNEIDER: rf I may interrupt a moment. 


i is this. question directed to the admission of freshmen or 


f transfer? It seemed to me we were dealing just with 


i freshmen and I would just like to know the witness" under- 


} standing. 


) speaking of the admission of freshmen. 


MR. LAMBERTON: I think the witness is now 


Is that correct? 


= 


‘que WITNESS: Yes. Although it isn't that 


H different a procedure for the admission of transfers, 


except that you do ask for the college records plus some 


additional examinations from time to time. 
MR. SCHNEIDER: Pardon my interruption. 
BY MR. LAMBERTON = 
Q ‘pean Hoy, in answering Ree aaesous you 
might ener them in terms of the general picture except 


| 
| 
f 
| 
| 
| 
L 
| 
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insofar as it @iffers for transfers and for freshmen; and 
there you might note what gifferences there are. 

A Let me add here that with respect to transfer 
students that they complete essentially the same forms, 
resubmit their secondary school records, their secondary 
school testing program, an@ might add to this the examination 
for the college entrance examination board, any advanced 
courses they might have had, and add to it letters of 
reference from teachers that they have had at college level. 

There is for both the freshman candidate and 
the transfer penceicace an official form that comes from the 
school, and this is generally the recommendation of the 
guidance ahstat or the principal,in the case of the 
transfer student the dean of the college or the dean of 
students. 

Would you like me to get into what we do with 
this information? 

Q If you could, describe just briefly the factors 
that are taken into account by you and your staff for the 
admissions committees making the decisions on the applicants. 


A I think most of the admissions officers would 


agree that previous academic performance is the best harbinger 
of extended academic performance. Although we do rely rather 
heavily on high school records and on objective testing. 

As the various pieces of information are put 

together -- We have a particular format for that. And with 

the staff or an admissions committee of five, three men oon 
the admissions committee must read everything in a folder 
prior to the presentation of that oe fore Gecision. One 
of the men on the committee of five who has read the folder 
is the advocate of the candidate and presents the case, which 
is then discussed by the neo of the conittee. The 
emphasis in this process is very much on the individual 
jnvolved, not just on his board scores or nis previous 
academic record or the school that he came from, or who his 
father is or what he wants to do with his Life. It is rather 
1 a composite of all these things. 
And the committee actually votes as to who 
j will be admitted and who, will be turned gown. It is seldom 
that simple. It tends to be a peiling-down process where 


you put people in a definitely yes category, a maybe 


f category and probably no category; and then go back again at 


f a Later time and the class begins to take shape. 


Q Now, at Wesleyan to what extent, if at all, 


] does the accreditation of the high school affect your 


gecision as to an applicant? 
A  -~ It does not affect the aecision whatsoever in 
} that me seldom know this information. The information would 
only be inadvertent, So that it does not affect the 
H admission of a candidate, nor would it affect the admission 
} of a mater candidate. 
Q Now, you mentioned a number of factors which 
are taken into account and -- just to clarify the record -- 
these factors are the same for transfer students as they are 
for the admission of freshmen; is that correct? 

A yes. I do think that you would add the 
| possibility that a transfer student were a bit more mature 
intellectualy and had a stronger sense of the program he 
or she wished to pursue. There is a little more definiteness 
here than might be the case with a rising senior in high 
| school. But essentially the same criteria prevails. 
Qo .- Now, again with reference to Wesleyan, in 


. 


determining how many credits to grant a student coming in, to 


what extent, if any, does the regional accreditation of the 


institution from which the applicant is coming affect your 
decision? 

A In our operation it does not affect the 
decision. As is stated in the Wesleyan ees. we attempt 
to admit only transfers with B averages. virtually all 
work of C and above is credited at Wesleyan and at Swarthmore 
and at Lake Forest. i 

-. IF that work has its match in the Wesleyan cata 
log, not an ja@entical course, but generally it is work which 
you would find in an art ana science curriculum. For example, 
Wesleyan would not give credit for courses in pharmacy, 
engineering, social work, since we dao not have prograns 
in these areas. We have made exceptions, actually, in each of 
those areas to give credit but typically we don't. 

Q - At Wesleyan are there any particular programs 

| to encourage transfer from two-year institutions? 


A There are. 


- 
i 


We have become concerned, as I think most 
four-year institutions have, with the enormous growth of the 


\ Eriart | 
| junior colleges in the United States. And I believe about 1910 


| Whether we are dealing with a neighbor or whether ne are 
} dealing with California, or the region or the whole country 
i makes an awful lot of aifference. 

MR. LAMBERTON: I think we are dealing with 
the reputation of a particular institution here, Your Honor, 
with regard to these three institutions he has been 
connected with. 

HE COURT: Do you understand the question? 

HE WITNESS: Yes, I do. 

{HE COURT: You may answer it. 

THE WITNESS: I think any institution that 
might be in existence for forty years and had done business 
with Wesleyan in terns of the admission of students would 
certainly have a reputation and we would be aware of it. 
Certainly it does not take very long for an institution 
to have such a reputation. 

The community colleges in the State of 


Connecticut, for example, already have a reputation on our 


campus; and I would certainly hope that in the hypothetical 


case that the institution would have a reputation that it 


would be proud of. 


BY MR. LAMBERTON: 

°Q Now, in your opinion, would it be able to- 
establish this reputation to which you have referrea in spite 
of the fact that it was not accredited? | 


A Yes. 
Q Now, Dean Hoy, to what extent, if at all, do 


nstitutions of higher education in rejecting students make 
: : Riess 
reference to mechanical rules which are not, in fact, the 


ason for the rejection? 
s leading 


Your Honor, that i 


MR. SCHNEIDER: 


qHE COURT: The objection is sustained. 


MR. SCHNEIDER: It is also asking something 


l which I don't think is within his knowledge. 


BY MR. LAMBERTON: 


Q - Limiting my question to the institutions which 
you have been connected, to what extent, if at all, are 
rejecting students which, 


ces made to standards in 
e entire story on th 


just think it 


referen 
at rejection? 


in fact, do not reflect th 


MR. SCHNEIDER: your Honor, I 


is dragging the witness along. I realize leading questions are 


f sometimes asked when time is short. 
THE COURT: The objection is overruled. He 
may answer that question if he understands it. 


I think that the answer is a 


complicated one, and I will try to be brief. 


I’ think that you say no to people more often 
than you say ves with respect to admitting students, whether 
they be high school or transfer students, and when this is 
sO you have a problem on your hands. The people always 
want to know the reasons why they are turned down. In many 
instances, for example, colleges will say, your college 
board scores are too low. In fact, the college board scores 
may be lower than the median of the entering class at that 
college but, in fact, this may not be the reason the 
candidate has been turned down. 

For example, the candidate might be the son 
of an alumnus and have low college board scores and very 
poor recommendations from his teachers and from his high 
school. We do not reveal the fact that the high school has 
given him a poor recommendation or that individual teachers 


have. I think that one of the things that colleges have 


attempted to do over the last ten years is limit me kind 
of piesa that they give on the reasons why aman - 
has been turned down or a woman has been turned down for 
admission. 
BY MR. LAMBERTON: 
Q Have you found in your eaionte that ase 
of regional accreditation might serve as such a reason? 
MR. SCHNEIDER: Your Eonor, this is absolutely 
leading. | 
THE COURT: Sustained. 


.MR. LAMBERTON: Your Honor, I don't want to 


| take up any time, but could I clarify myself on the basis 


| for your ruling? 
THE COURT: You may proceed with the next 
| question. You are asking questions of the witness, not 
| of the Court. Proceed. : 
MR. LAMBERTON: Very well. 
BY MR. LAMBERTON: 
Q Dean Hoy, to what extent, if Seiedy, in your 


experience has lack of regional BC Cred ae Bean used as 


a basis for rejecting students in the manner you have 


{ aescribed? 


MR. SCHNEIDER: It is just as ‘leading, 


THE COURT: The objection is sustained. I 
f Gon't suppose there are objections on other grounds. You 
may rephrase the question, if you can. 
BY MR. LAMBERTON: 
In your experience, what other reasons — 
Strike that. . 7 
Perf Sa you have mentioned this matter of 


i college board scores. What other factors, if any, might 


i be used in the way you described the use of college board 


| scores criteria? 
A I think a class rating might be used. I think 

the age of the candidate might be used. I think lack of 

i regional accreditation might be used, though at our institution 
Ist has never been used nor has it ever entered into the 

consideration. 

MR. SCHNEIDER: Your Honor, what concerns 
me so much about this response is a little while ago we got 


Mr. Hoy to limit his response to what his experience was in 
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EXHIBIT 7 


Where did you get those figures? | 


Q Let me show you this, sir, which 1 you alreacy 


yeferred to which has been sti.oul i to be Geicndant's 
exhibit HO. 107, Cass and Birnbaumts. 


Pyblicetion Gate, siz? 
Yes. First edition, 1964, 


“No, the most recent, sir. 


Ghis is the most recent that I have. 


Wheat is the date on that, sir? 
This is 64 edition. 


A : I ask, six, is 


Chio University,as you probably know, is going % 


tremendous buliding oes in the last tyo years 

as a resiit, and this is the type of infornat 

saying eee refer to, because they have taken students 
in the last year or two from us in the top half of our 


classe 


It might not show in this book, but it is Enown 


| 
by me through experience in dealing with sen university. 


Q Now, in OSLER CLES students to Marg ric 


counselins students to apply, you have to make 
a1 ox 


alvuation of what these students will get ov 
jorice viebstcr > Son tt FOU, whether OF pot this student wild 


Ana you vould nov recommend a studcn 


education which vould 


sne vould recel 


A That is correct, Sits 
education which would help her 


«ood education, 


Kothing furthers your Hcnore 


TES counT: Just 2 minete, Bre Trotter. 


TNATION 


REDIRECT EZAM 


BYR. TYLER: 
ave any ~~ do you have in 3 


Q “ wr, Trotter, do you h 
of you pezendant’s EB hibit 158, the ASK Kit? 


EXHIBIT 8 


The Upper Darby Haverford High School in the 
Philadelphia area have a college night to which they invite 
students from the surrounding high schools. | 

We make this information available to our students 
as well. 

We also encourage them to visit college campuses 
and allow the seniors and sometimes the juniors three days 
during the course of the year to visit college campuses, and 
see colleges in action. 

Those, I would say, are the main activities. 


Q In the last three years have any representatives 


from Marjorie Webster visited your high school? 


A Not that I recall. 
Q Have any graduates from Radnor High School ever 
attended Marjorie Webster? 


A Oh, yes, every year. Practically every year we have 
some. : 

Last year and the year before I think there were 
four each. I think it is -- I think it averaged about four 
a year over the past five years. 

This year -- this year, I think there have been a 


couple of students -- seniors admitted already. They go for 


| merchandising as I recall and some have gone for the two-year 
| physical education program, and some for the secretarial course 
band I think one of last year's graduates is in the transfer 
| program, I think. 

Q Thank you. 

MR. LAMBERTON: Nothing further, Your Honor. 
CROSS-EXAMINATION 
BY MR. TAYLER: 

Q Miss Carter, you mentioned the fact that over the 

j last five years you sent an average of four girls a year to 
Marjorie Webster? 

A I think it was about four. Some years more than 
f others. 

Q And that they have gone to Marjorie Webster for 
merchandising, physical education and two-year course in 
| secretarial? 

A Yes, those are my recollections. 

Q Do you keep yourself acquainted with the -- in a 
| general way where your high school graduates go to college? 

A No, I think because I came up through the rule of 


1 counsellor that I probably am more interested in that than 


} many high school principals. However, I certainly don't have 
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